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Procedtto,L History

Action seeking, inter alia, an order rescinding the
application for absentee ballot for the August, 2020
primary elections prepa-red by the Secretary of the
State, and for other relief, brought to the Superior Court
in the judicial district of Hartford and tried to the court,
Moukawsher, J.; judgment for the defendant, from
which the plaintiffs, upon certification by the Chief
Justice pursuant to Gêneral Statutes þ 52-265a that a
matter of substantial public interest was at issue,
appealed to this court. Appeal dismissed i,n part;
affi.rmed,.

Prol,oy K. Das, with whom were Mattheut A. Ci,arleg-
l'io and, on the bnef, Rachel Snou Ki,nd,seth, for the
appellants þlaintiffs).

Michael K. Skotd,, assistant attorney general, with
whom were Cl,a,re Kindall, solicitor general, and, on
the brief, Wi,l,Liam Tong, attorney general, and Mau,ra
Murphg Osborne and A\ayna M. Stone, assistant attor-
neys general, for the appellee (defendant).

Wil,l,ict,m M. Bl,oss filed a brief for the Connecticut
Democratic Party et al. as amici curiae.



Opittion

ROBINSON, C. J. The principal issue in this public
interest appeal is whether Governor Ned Lamont's
Executive Order No. 7QQ,t which was later ratified by
the legislature; see Public Acts, Spec. Sess., July, 2020,
No. 20-3, $ 16 (Spec. Sess. P.A. 20-3); and which modi-
fied General Statutes (Rev. to 2019) $ 9-1352 by adding
"COVID-I9" as apermissible reason for absentee voting,
violates article sixth, $ 7, of the Connecticut constitu-
tion.3 The four plaintiffs, who were candidates for the
Republican Party's nomination for United States Con-
gress for Connecticut's First and Second Congressional
Districts,a appealed directly pursuant to General Stat-
utes $ 52-265a5 from the judgment of the trial court in
favor of the defendant, Denise W. Merrill, Secretary of
the State, in this action seeking declaratory and injunc-
tive relief with respect to the defendant's change of
the absentee ballot application for the August 11,2020
primary election (August primary) to add coronavirus
disease 2019 (COUD-19) as a new reason for requesting
an absentee ballot pursuant to Executive Order No.
7QQ. Following deliberations after an expedited oral
argument held on August 6, 2020, we ruled from the
bench that (1) the plaintiffs were aggrieved and had
standing to bring the declaratory judgment action, (2)
we could not consider, for the first time on appeal, the
defendant's special defense of laches as an alternative
ground for affirming the judgment of the trial court,
and (3) Executive Order No. 7QQ does not violate arti
cle sixth, $ 7, because the phrase "unable to appear at
the polling place on the day of election because of . . .

sickness," as used in that constitutional provision, is
not limited to an illness suffered by the individual voter
that renders that person physically unable to travel to
the polling place. Accordingly, we affirmed the judg-
ment of the trial court and indicated that a written
opinion would follow. This is that opinion.

The pleadings and the record reveal the following
undisputed facts and procedural history. On March 10,

2020, Governor Larnont declared a public health and
civil preparedness emergency "throughout the [s]tate

. as a result of the [COVID-l9] outbreak in the
United States and Connecticut ." COVID-19 is a
"respiratory disease that spreads easily from person to
person and may result in serious illness or death," and
"public health experts have indicated that persons
infected with COVID-l9 may not show symptoms, and
transmission or 'shedding' of the coronavirus that
causes COVID-l9 may be most virulent before a person
shows any syrnptonìs . ." The United States Centers
for Disease Control and Prevention have "recorlì-
mended that people with mild symptoms consistent
with COVID-l9 be assumed to be infected with the
clisease," and "public health experts have recom-
mended that, to prevent transmission of COWD-19, and



in light of the risk of asymptomatic transmission and
a significant rate offalse negative tests, everyone should
assume they can be carrying COVID-l9 even when

[they] have received a negative test result or do not
have symptoms ."

Given the greater danger of COVID-l9 to "elderly
registered voters [who] consistently demonstrate the
highest rate ofvoter turnout" and the "significant por-
tion of poll workers and volunteers [who] are [sixty
years oldl or older," Governor Lamont determined that
"providing an alternative to [in person] voting could be
particularly helpful in reducing the risk of transmission
during voting among this population ." Accord-
ingly, on May 20,2020, he issued Executive Order No.
7QQ pursuant to his powers under General Statutes
$ 2B-9 (b) (l)6 to provide that alternative to in person
voting for the August primary.

Specifically, Executive Order No. 7QQ, inter alia,
"modified t$ 9-1351 to provide that, in addition to the
enumerated eligibility criteria set forth in subsection (a)
of that statute, an eligible elector may vote by absentee
ballot for the [August primary] if he or she is unable
to appear at his or her polling place during the hours
of voting because of the sickness of COVID-l9. For
purposes of this modifi,cati,on, a person shall be per-
mi,tted to laufullg stu,te he or she is unable to appear
at a polling Ttlace because of COVID-L9 iÍ, at the time
he or she appli,esfor or casts an absentee ballotfor the

fAugust prùmaty), there i,s no federally approued, and,
widely auailable uaccinefor Tsreuenti.on of COVID-19.
It shall not constitute amisrepresentation undersubsec-
tion (b) of [$] 9-135 . for any person to communi-
cate the provisions of this modification to any elector
or prospective absentee ballot applicant." (Ernphasis
added.)

In late June, 2020, the defendant, acting pursuant
to her general supervisory authority over elections in
Connecticut, issued the application for absentee ballots
for the August prirnary (application). The application
added "COVID-I9" as a new, seventh reason for
requesting an absentee ballot; it is listed first among
the reasons for "expect[ing] to be unable to appear at
the polling place during the hours of voting,"7 with an
adjacent notation in bold print that "[a]ll voters are able
to check this box, pursuant to Executive Order [No.]
7QQ."t (Emphasis ornitted.)

As previously stiptùated by the parties, "[t]he defen-
dant anticipate[d] a significant increase in the use of
absentee ballots this year and, working with a third-
party mailing vendor (vendor), ha[cl] rnailed 1,274,414
applications to active registered voters between June
26 and July 1, 2020.e As of July 15, 2020, more than
100,000 voters ha[d] cornpleted and returned their appli-
cations to local election oflìcials fbr processing; 107 ,7 43
applications ha[d] been processed as of tl-rat date. The



information contained in each application [was] then
downloaded by the defendant's office onto a computer
file, which was provided to the vendor approximately
every other day beginning on July 17 ,2020. The vendor
was scheduled to mail the appropriate absentee ballots
to the approved voters once those ballots were finalized
after July 21,2020." (Footnote in original.) Fay v. Mer-
rill,336 Conn. , t A.3d (2020).

On July l, 2020, the plaintiffs filed a petition and
complaint with a single Supreme Court justice pursuant
to General Statutes $$ 9-323, 52-29 and52-471, claiming
that the application was a "ruling of an election official"
that violated article sixth, $ 7, as well as a violation of
Executive Order No. 7QQ and $ 9-135. After a hearing
held on July 20, 2020, Chief Justice Robinson granted
the defendant's motion to disrniss that proceeding for
lack of subject matter jurisdiction, concluding that $ 9-

323 does not apply to primaries, including those for
federal congressional office. See Fay v. Merrill, supra,
336 Conn.

That same day, the plaintiffs brought the present
action in the trial court pursuant to General Statutes
$$ 9-329a, 52-29 and 52-47I. The plaintiffs first claimed
that Executive Order No. 7QQ violates article sixth,
$ 7, of the Connecticut constitution because (1) the
constitutional provision "expressly commits the pre-
scription of absentee voting procedure to the General
Assembly-not to the governor," and (2) the executive
order "broadens the use of absentee ballots, in contra-
vention of the strict reasons for which absentee ballots
may be used in Connecticut elections as set forth in
ar[icle sixth, $ 7."r0 Second, the plaintiffs claimed that
the defendant's "decision to expand absentee voting
based on Executive Order No. 7QQ, rather than [to]
lirnit absentee voting in accordance with the restrictions
set forth by the legislature in . . . $ 9-135, was a ruling
of an election official" that violated the Connecticut
constitution because (1) the defendant "lacks the con-
stitutional authority to alter the parameters of who is
entitled to vote by absentee ballot," (2) "[t]he reasons
that electors rnay vote by absentee batlot are strictly
lirnited by the Connecticttt constitution and can
be expanded [only] by the electorate," and (3) the appli-
cation "expands the use of absentee ballots for reasons
beyond [tlie six] specifically prescribed in article sixth,
$ 7, of the state constitution."rr Claiming to be aggrieved
as candidates and electors by these various violations,
the plaintiffs sought a judgment declaring that the appli-
cation is unconstitutional and based on an erroneous
interpretation of Executive Order No. 7QQ and $ 9-135.
They also sought an ex parte prohibitory injunction
precluding the defendant from mailing or distributing
copies of the application to any Connecticttt voters and
an ex parte rnandatory injunction directing her to recall
any copies already mailed or distributed to any Connect-
icut voters.



On July 22,2020, after a hearing, the trial court issued
a memorandum of decision concluding that the defen-
dant properly issued the application pursuant to Execu-
tive Order No. 7QQ, insofar as the executive order did
not violate article sixth, $ 7, because the phrase
"because of sickness," as used therein, encompassed
"a sickness of a nearly unique character," namely, the
public health emergency presented by the COVID-l9
pandemic. The court described Executive Order No.
7QQ as "far from saying lthat] the law means any sick-
ness, an)rwhere, anytime," with fatatity statistics dem-
onstrating that "COVID-19 is the scourge of the earth"
and a "siclmess of a lethality and ubiquity unknown for
[one] hundred years."rz The court fufther rejected the
plaintiffs' claim that Executive Order No. 7QQ was
unconstitutional under article sixth, $ 7, because that
provision permits only the General Assembly to act
with respect to absentee ballots. The court deemed that
argument inconsistent with the governor's emergency
pov¡ers as delegated by the legislature under $ 2B-9 (b)
(1), the constitutionality of which the plaintiffs did
not question.

Although it reached the merits of the constitutional
issues, the trial court also rejected severaljurisdictional
and procedural defenses advanced by the defendant.
First, the court determined that any lack of jurisdiction
over the constitutional claims under $ 9-329a, the pri-
mary contest statute, was immaterial because, "at a
minimum, the court has jurisdiction under . . . $ 52-

29, tlrre declaratory judgment statute." Second, the trial
court rejected the defendant's claim that the plaintiffs
were not aggrieved, reasoning that they "are not ordi-
nary voters. They are candidates for office with direct
interests at stake and with irnmediate conduct-encour-
aging or discouraging absentee ballots-hanging in the
balance." Finally, given its decision on the merits, the
trial court deemed the defendant's laches defense moot.
Accordingly, the trial court rendered judgment for the
defendant. This public interest appeal followed. See

footnote 5 of this opinion.

During the pendency of this appeal, the General
Assembly passed Spec. Sess. P.A. 20-3, "4n Act Con-
cerning Absentee Voting ancl Reporting of Results at
the 2020 State Election, Expanding Election Day Regis-
tration and Ratifying Certain Provisions of an Execul,ive
Order that Relate to the August lI, 2020, Primary,"
which Governor Lamont signed into law on July 31,

2020. Spec. Sess. P.A. 20-3, inter alia, extends the
COVID-19 provisions of Executive Order No. 7QQ to
the state election scheduled for November 3, 2020. See

Spec. Sess. P.A. 20-3, $$ 1 and 2.13It also ratifies Execu-
tive Order No. 7QQ in its entirety. See Spec. Sess. P.A.
20-3, S 16;14 see also Office of Legislative Research, Bill
Analysis, HB 6002 (as amended by House "A" and "D"),
An Act Concerning Absentee Voting aud Reporting of



Results aLthe2020 State Election and Election Day Reg-
istrati on (2020) p. 2, av ailable at http s : //www. c g a. ct. g ov/
2020 /B NPDF / 2020H8-06002-R0 1 SS 1 -BA. PDF (last vis-
ited February 9,202I). As we previously noted, after an
expedited oral argument held on August 6, 2020, we
rendered judgment affirrning the judgment of the trial
court, indicating that this written opinion would follow.

I

AGGRIEVEMENT

Because it implicates our subject matter jurisdiction,
we begin with the defendant's contentions that the
plaintiffs lack standing because they are not aggrieved
and that, "if they are aggrieved, any relief in this case
should be limited to the specific primary races in which
they are candidates."r5 Relying on this court's recent
decision ín Lazar v. Ganim,334 Conn. 73, 220 A.3d 18

(2019), and the Pennsylvania Supreme Court's decision
in Kauffman v. O s s er, 441 P a. 150, 27 I A.2d 236 (1 970),
the defendant contends that the plaintiffs have failed
to explain how Executive Order No. 7QQ has "harmed
them or their candidacies" beyond the "abstract asser-
tion that [it] has changed the essential character of the
elections in which the plaintiffs are candidates" and
their "general interests in having a fair and honest elec-
tion ." (Emphasis ornitted; internal quotation
marks omitted.)

In response, the plaintiffs argue that the trial court
correctly determined that they were "personally
aggrieved" because all four of thern a¡e candidates in
the August primary, and two will be candidates in the
November 3 general election, which gives them "an
interest in larowing who is eligible to vote and the
manner in which those votes may be cast." The plaintiffs
further contend that the anticipated significant increase
in absentee voting; see footnote 9 of this opinion and
accompanying text; will change "the essential charac-
ter" of the election as one from a "snapshot" of the
primary voting day with 95 percent of the votes cast in
person to one in which B0 percent of the votes will be
cast by rnail over a three week period. The plaintiffs
further rely on this court's "broad jurisdiction" over
declaratory judgment actions under ç5229. With
respect to remedies, the plaintiffs cite, among other
cases, Lighthouse La,nd'ings, Inc. v. Connecticut
Light & Pou¡er Co., 300 Conn. 325, 15 A.3d 601 (2011),
and argue that a declaratory .judgment in their favor
will do nothing more than declare the expansion of
absentee voting under Executive Order No. 7QQ to be
unconstitutional; they posit that no additional relief is
required at this time, acknowledging that, under Light-
house Landings, Inc., additional proceedings for spe-
cific relief may well take place. We agree with the plain-
tiffs and conclude that, as cauclidates in an affected
prirnary election, they were sufficiently aggrieved by
Bxecutive Order No. 7QQ to have stancling to bring this



declaratory judgment action.

"It is a basic principle of our law . . . that the plain-
tiffs rnust have standing in order for a court to have
jurisdiction to render a declaratory judgment.
Standing is the legal right to set judicial machinery in
motion. One cannot rightfully invoke the jurisdiction
of the court unless he [or she] has, in an individual or
representative capacity, some real interest in the cause
of action, or a legal or equitable right, title or interest
in the subject matter of the controversy When
standing is put in issue, the question is whether the
person whose standing is challenged is a proper party
to request an adjudication ofthe issue. . . . [Because]
[s]tanding requires no more than a colorable claim of
injury . a lparty] ordinarily establishes . . . stand-
ing by allegations of injury [that he or she has suffered
or is likely to sufferl. Similarly, standing exists to
attempt to vindicate arguably protected interests. . . .

"Put differently, an action for a declaratory judgment,
valuable as it has becorne in modern practice, is not a
procedural panacea for use on all occasions. In
providing statutory authority for courts to grant declara-
tory relief, the legislature did not intend to broaden
their function so as to include issues which would not
be such as could be determined by the courts in ordinary
actions. . . . The declaratory judgment procedure con-
sequently may be ernployed only to resolve a justiciable
controversy where the interests are adverse, where
there is an actual bona fide and substantial question
or issue in dispute or substantial uncertainty of legal
relations which requires settlement. . . . A party pur-
suing declaratory relief must therefore demonstrate, as
in ordinary actions, ajusticiable right in the controversy
sought to be resolved, that is, contract, property or
personal rights as such will be affected by the
[court's] decision. . A party without a justiciable
right in the matter sought to be adjudicated lacks stand-
ing to raise the matter in a declaratory judgment
action.

"Thus, [s]tanding is established by showing that the
party claiming it is authorized by statute to bring suit
or is classically aggneved. . The fundamental test
for determining Iclassical] aggrievernent enconÌpasses
a [welì settled] twofold determination: first, the party
claiming aggrievement must successfully demonstrate
a specific, personal and legal interest in [the subject
matter of the challenged actionl, as distinguished from
a general interest, such as is the concern of all mernbers
of the community as a whole. Second, the party claiming
aggrievement must successfully establish that this spe-
cific personal and legal interest has been specially and
injuriously affccted by the [challenged action].
Aggrievement is established if there is a possibility, as
clistinguished from a certainty, that some legally pro-
tected irrterest has been adversely affected. . . .



"Finally, it is well settled that [i]t is the burden of
the party who seeks the exercise of jurisdiction in his
favor . . . clearly to allege facts demonstrating that he

is a proper party to invoke judicial resolution of the
dispute. . . . It is well established that, in determining
whether a court has subject matter jurisdiction, every
presumption favoring jurisdiction should be indulged.
. . . Because a determination regarding the trial court's
subject matter jurisdiction raises a question of law, our
review is plenary." (Citations omitted; internal quota-
tion marks omitted.) Trauelers Casualty & Surety Co.

oJ Ameri,ca v. Netherlands Ins. Co., 312 Conn. 714,

727-29,95 A.3d 1031 (2014).

This court's decision in Bgsiewi,cz v. Di'Nardo,29B
Conn. 748,6 A.3d726 (2010), is instructive on the issue
of aggrievement. In Bysiewicz, this court held that a

declared candidate for the Office of the Attorney Gen-
eral had standing to bring a declaratoryjudgment action
seeking construction of General Statutes $ 3-124 and a
determination of that statute's constitutionality. Id., 759;

see id., 760 (noting that candidate's "declared intention
to run for the [O]ffice of [the] [A]ttorney [G]eneral and
her particular interest in avoiding the great effort and
expense of running for that office if her qualifications
to serve in that office could be successfully challenged
upon her election are sufficient to confer standing on
her to bring this action"). The court observed that,
although a chaJlenge to the candidate's qualifications
vià"a quo waffanto action would not be ripe until the
plaintiff actually took office, [o]ne great purpose [of a
declaratory judgment actionl is to enable parties to
have their differences authoritatively settled in advance
of any claimed invasion of rights, that they may guide
their actions accordingly and often may be able to keep
them within lawful bounds . . . . In light of the poten-
tial injury to the plaintiffs interests if her claims are
not adjudicated until after the election, as zuell as the
potential i,niu:rV to the public's 'interest i,n auoid'ing
uoter confus'ion and disntptions in the elect'i'on pro-
cøss, including the possibility of avacancy in the [O]ffice
of [the] [A]ttorney [G]eneral, we conclude that the
action was ripe when it was brottght even though the
plaintiff had not yet been nominated or elected to the

[O]ffice of [the] [A]ttorney [G]eneral." (Citation omit-
ted; emphasis added; footnote omitted; internal quota-
tion marks ornitted.) Id., 760-61; see also Con'etz v.

Sorrell,151 F. Supp. 3d 479,49I-92 (D. Vt. 2015) (con-
cluding that strategic carnpaign considerations give pro-
spective candidate standingto challenge public election
finance laws); George v. Wa,tert,outzl, 85 Conn. App. 606,

614-15, B5B A.2d 800 (noting that party need not actually
seek relief under subdivision regulation to have stand-
ing to challenge its constitutionality by declaratory judg-
ment action), ceft. deniecl, 272 Conn. 911, 863 A.2d
702 (2004).



The defendant attacks the plaintiffs' standing based
on our decision inLa,za,rv. Ganim, sltpra, 334 Conn. 73,

which involved a challenge to the Bridgeport mayoral
primary based on alleged improprieties in the handling
of absentee baltots. [d.,76-77.In Lazar, we concluded
that the plaintiffs, who were several registered voters,
were not "aggrieved by the ruling of an election official"
under $ 9-329a (a) (1) "because they had no specific
personal interest that was affected by the improprieties
complained of." Id., 91-92. In so concluding, we
observed that "[t]he only harm that the [voters] have
claimed is that the election was unfair as a result of
the improprieties, and an unfair election affects every
voter," thus implicatingthe "well established" mle "that
a claim of injury to a general interest that all members
of the community share is not sufficient to establish
standing." (Internal quotation marks omitted.) Id. We
stated that, "if an elector were improperly denied his
right to vote, the elector would have standing to bring
an action pursuant to $ 9-329a (a) (1) and could ask
the court to correct the results to include his vote.
Moreover, we find it unlikely that the legislature
intended to create the situation in which, after every
primary election, thousands of potential plaintiffs
would have standing to seek a nev/ primary based on
the rulings of an election official that did not personally
affect them. It is more likely that the legislature intended
that the proper party to seek that particular form of
relief would be a losing candidate who could establish
that the improper ruling of a"n election official had ren-
dered the results unreliable." (Emphasis in original.)
Id., BB-89; see id., 89-90 (distinguishing cases brought
by candidates). The defendant's reliance on Lazar is
misplaced. In contrast to La,za,r, the plaintiffs in the
present case specifically pleaded their interest as candi-
dates as well as electors.16 This candidate status gives

them a personal interest that is distinct from that of an
ordinary voter, particularly given the potential effect of
widespread absentee voting on their campaign strate-
gies. See Cott"env. Sotrell, supra, 151 F. Supp. 3d 491-
92. Accordingly, we conclude that the trial court cor-
rectly determined that the plaintiffs were aggrieved for
purposes of this declaratory judgment action.17

T

LACFIF]S

Relying on Price v. It¿dependent Party o.f CT-State
Central, 323 Conn. ro29, I47 A.3cl 1032 (2016), along
with f'ederal district court cases considering recent chal-
lenges to the expansion of absentee balloting during
the COVID-l9 pandemic; see Curti.n v. Boa,rd of Elec-
ti.ons, 463 F. Supp. 3d 653 (8.D. Va. 2020); Paher v.
Cega'uske, Docket No. 3:20-cv-00243-MMD-WGC, 2020
V'/L2748301(D. Nev. May 27,2020); the defendant con-
tends that this action is untimely under the equitable
defense of laches.rs The defendant specifically argues



that the plaintiffs unreasonably and purposefully
delayed filing this action given that they did not bring
the $ 9-323 proceeding to this court until July 1,2020,
which was six weeks after the issuance of Executive
Order No. 7QQ and slightly more than one month before
the August primary, and they "then wasted another
three weeks pursuing [that] baseless action" before fil-
ing the present action. Given the intensely factual
nature ofthe laches defense and the lack ofnecessary
factual developrnent on the trial court record, we
decline to consider the defendant's laches claim for the
first tirne on appeal as an alternative ground on which
to affirm the judgment of the trial court.

By way of background, we note that "(1) []aches
consists of an inexcusable delay [that unduly] preju-
dices the defendant, and (2) [t]he burden is on the party
alleging laches to establish that defense." (Internal quo-
tation marks omitted.) Price v. Indepøndent Party of
C T-S tate C entr aI, supra, 323 C onn. 544. " A conclusion
that a plaintiff has been guilty of laches is one of fact
for the trier and not one that can be made [as a matter
of lawl, unless the subordinate facts found make such
a conclusion inevitable The defense of laches,
if proven, bars a plaintiff from seeking equitable relief

First, there must have been a delay that was
inexcusable, and, second, that delay must have preju-
diced the defendant. . . . The mere lapse of time does
not constitute laches . . unless it results in pre.iudice
to the [opposing pa.rty] as where, for example,
the [opposing paxty] is led to change his position with
respect to the matter in question."re (Internal quotation
marks onritted.) Glastonbury v. Metropolitan Di,sttict
Commi,ssi,on, 328 Conn. 326, 34142, 179 A.3d 201
(2018).

We decline to apply the doctrine of laches in the fìrst
instance on appeal as an alternative ground on which
to affirm the judgment of the trial court. Although the
defendant filed affidavits20 establishing the potential
prejudice in the event that the trial court issued orders
affecting the August prirnary,2r the plaintiffs have not
had the opporlunity to establish the reasonableness of
the timing of their filings as a matter of fact because
the trial court declined to address the laches issue.
Given the procedural circumstances of this case, we
decline to consider the intensely factual defense of
laches in the first instance as an alternative ground on
which to affirm the juclgrnent of the trial court. See
Deane v. Ka,hn,317 Conn. I57, 782-83, 116 A.3d 259
(2015) (declining to consider easement by implication
as alternative grouncl for affinning erroneous judgment
of easement by necessity because "[w]e decline to sur-
mise whether the trial courl would have made any addi-
tional factual findings if it had rendered judgment on
othel counts of the plaintiffs complaint, especially in
light of the fact that this opinion clarified what evidence
is probative of the parties' intent with respect to the



scope and use of an easement"); Doev. West Ha,rtforul,
168 Conn. App. 354, 359 n.4, 747 4.3d, 1083 (2016)
(whetherto consider alternative grounds for affirmance
not ruled on by trial court is discretionary decision for
appellate courL), aff d,328 Conn. 172, 177 A.3d 1128
(2018). Accordingly, we now turn to the merits of the
plaintiffs' constitutional claims.

ilI
CONSTITUTIONAL CLAIMS

The plaintiffs contend that Executive Order No. 7QQ
violates article sixth, $ 7, because (1) neither the defen-
dant nor the governor has the power to expand absentee
voting, and, therefore, the executive order "usurp[ed]
a porver reserved for the electorate and the General
Assembly," and (2) the "sickness" referred to in article
sixth, $ 7, does not encompass a pandemic involving
an infectious disease such as COVID-19 without regard
to the "individual health circumstances" of a particular
voter, including with respect to whether that voter is
physically "unable to appear" at the polls in person.22

In considering the plaintiffs' challenge to Executive
Order No. 7QQ, we apply the same presumption of
constitutionality and burden of proof that applies to
challenges to statutes, particularly given its subsequent
ratification by the legislature. See, e.g., Er parte Endo,
323 U.S. 283,299-300, 65 S. Ct.208, 89 L. Ed. 2a3 Q9a$;
Ri,tchiev. Polis,467 P.3d339,342 (Colo. 2020); Straus
v. Gouernor,459 Mich. 526, 534,592 N.W.2d 53 (1999);
Stroupv. Kap\eau,455Pa. 777, L77,313 A.2d 237 (1973).
Thus, "[d]etermining the constitutionality of a statute
presents a question of law over which our review is
plenary. . . . It [also] is well established that a validly
enacted statute carries with it a strong presumption
of constitutionality, [and that] those who challenge its
constitutionality must sustain the hear,ly burden of prov-
ing its unconstitutionality beyond a reasonable doubt.
. The court will indulge in every presumption in
favor of the statute's constitutionality There-
fore, [w]hen a question of constitutionality is raisecl,
courts must approach it with caution, examine it witìr
care, and sustain the legislation unless its invalidity
is clear." (Internal quotation marks ornitted.) Doe v.
Hartfurd, Roman Ca,tholic Di.ocesa;r¿ Cotp.,317 Conn.
357, 405,119 A.3d 462 (2015).

"In State v. Geislet",222 Conn. 672, 684-86, 610 A.2d
1225 (1992), we enumerated the following six factors
to be considered in construing the state constitution:
(l) persuasive relevant federal precedents; (2) the text
of the operative constitutional provisions; (3) historical
insights into the intent of our constitutional forebears;
(4) related Connecticutprecedents; (5) persuasive prec-
edents of other state courts; and (6) contemporary
understandings of applicable economic and sociologi-
cal nonns, or as otherwise described, relevant public



policies.

"The Geislet" factors serve a dual purpose: they
encourage the raising of state constitutional issues in
a manner to which the opposing party can
respond; and they encourage a principled development
of our state constitutional jurisprudence. Although in
Gei,sler we compartmentalized the factors that should
be considered in order to stress that a systematic analy-
sis is required, we recognize that they may be inextrica-
bly interwoven. . . [N]ot every Gei,sler factor is rele-
vant in all cases. Moreover, a proper Gei,sler
analysis does not require us simply to tally and follow
the decisions favoring one party's state constitutional
claim; a deeper review of those decisions' underpin-
nings is required because we follow only persuasive
decisions." (Internal quotation marks omitted.) Feehan
v. Marcone, 331 Conn. 436, 449, 204 A,3d 666, cert.
denied, U.S. , 140 S. Ct. 144,205 L. Ed. 2d 35
(2019); see Statev. PurceIL,331 Conn. 318, 351-52,203
A.3d 542 (2019) (rejecting previous approach under
Geisler that "generally . . assumed that the federal
precedent factor weighs against the defendant if the
United States Supreme Court has squarely decided the
issue to the contrary under the federal constitution . . .

or the federal courts are unanimous that the court
would reach such a decision" in favor of approach that
"consider[s] the merits of tl-re on point decision itself,"
particularly "[w]hen the issue to be decided is
largely policy driven," based on departure from previ-
ous Supreme Court precedents, or "if the factual
assumptions or legal underpinnings of a prior decision
have been materially undermined by events since the
Supreme Couft considered the matter"). The Gei,s\er
analysis applies to cases in which the state constitution
has no federal analogue, as well as those in which the
claim is that the state constitution provides greater
protection than does the federal constitntion. See, e.g.,

Feeho,nv. Marcone, supra, 449-50. Accordingly, we now
turn to the plaintiffs' specifìc constitutional claims.

A

Challenge to Governor's Authority To
Issue Executive Order No. 7QQ

The plaintiffs first argue that the text of afticle sixth,
$ 7, solely and squarely commits authority over absen-
tee voting to the General Assembly, which renders
Executive Order No. 7QQ void as a matter of law. See,

e.g., Caldwell v. Meski\| 164 Conn. 299, 306-307, 320
A.2d 788 (1973) (governor's partial veto poweris lirnited
to "distinct items of appropriation"); Sta.l,e v. Stoddard,
126 Conn. 623,626-27, 633, 13 A.2d 586 (1940) (holcling
that legislature improperly deìegated its authority over
regulation of sale of milk proclucts to executive branch
agency by failing to prescribe applicable standards and
principles). In response, the defendant claims, inter alia,
that the plaintiffs' separation of powers challenge to



Executive Order No. 7QQ was rendered moot during
the pendency of this appeal by Spec. Sess. P.A. 20-3,

$ 16, which legislatively ratified Executive Order No.
7QQ.23 See footnote 14 of this opinion. We agree with
the defendant and conclude that the legislature's ratifi-
cation of Executive Order No. 7QQ rendered the plain-
tiffs' separation of powers claim moot.

A separation of powers challenge to executive action
is rendered moot by legislative ratification of the chal-
lenged executive action. SeeWe the People of Connecti,-
cut, Inc. v. Malloy,lS0 Conn. App. 576, 5BI-82,92 A.3d
961 (2014) (separation of powers challenge to gover-
nor's execlrtive orders allowing personal care atten-
dants to bargain coilectively was rendered moot by
passage of legislation that "entirely replaced" executive
orders) ; F lø tcher v . C ommornn ealth, 163 S. W. 3d 852, 859
(Ky. 2005) (challenge to governor's emergency budget
action as violating legislature's appropriations po\Mer
was rendered moot by legislature's enactment of bill
ratifying governor's actions but reaching issue a.s capa-
ble of repetition, yet evading review); see also
Stoayne & Hoyt, Ltd. v. United States,300 U.S. 297,
301-302, 57 S. Ct. 478, Bl L. Ed. 659 (1937) ("[i]t is well
settled that Congress rnay, by enactment not otherwise
inappropriate, ratify acts which it might have
authorized and give the force of law to official
action unauthorized when taken" (citation omitted;
internal quotation marks omitted)). Accordingly, we
conclude that the legislature's ratification in its entirety
of Executive Order No. 7QQ via Spec. Sess. P.A. 20-3,

$ 16, rendered moot any claim that Governor Lamont
usurped the legislative power over absentee balloting.2a
Accordingly, we dismiss the plaintiffs' separation of
powers claim as moot and do not reach its merits.z5

B

Wrether "Sickness" Encompasses COVID-l9 Without
Regard to Circumstances of Individual Voter

Finally, we turn to the plaintiffs' claim that the word
"sickness," as used in article sixth, $ 7, does not permit
the extension of a blanket exemption for COVID-19
for any and all voters but, instead, requires that the
individual voter be actually "unable to appear" at the
polling place because of that voter's personal sickness
or individual risk of susceptibility to COVID-19. Observ-
ing that there is no stand-alone federal constitutional
right to an absentee ballot;see, e.g., McDonaldv. Boat"d
oJ'Elecl"'íott Comm'iss'iottet's,394 U.S. 802, 809-10, Bg S.

Ct. 1404, 22 L. E,d. 2d 739 (1969); the plaintiffs cite the
Texas Supreme Court's recent decision in In re State,
602 S.W.3d 549, 560 (Tex. 2020), holding that the lack
of COVID-l9 imrnunity is not a " 'physical condition"'
under that state's absentee voting statute, along with the
interpretation of the word "sickness" in an insurance
policy in,Ro c ci, v. M a.s s a,clt tts e tts Acci,døt t C o., 226 Mass.
545, 116 N.tr. 477 (1917), to contend that the plain mean-



ing of the word "sickness" in article sixth, $ 7, refers
to an individual voter's condition of being sick. They
cite case law from this courl; see, e.g., Keeley v. AEala,
328 Conn. 393, 406-407, 179 A.3d 1249 (2018); along
with public hearing testimony from members of the
Connecticut Town Clerks Association urging the legis-
lature to reject all mail or "no excuse" absentee bal-
loting in arguing that expanded absentee balloting
raises the risk of fraud and mistakes leading to potential
disenfranchisement.26 They also view as "particularly
telìing" the failure of any of the speakers in support of
the House Resolution that was ratified as article sixth,
$ 7, to mention the global 1918 influenza pandemic that
had occurred approximately one decade before.

In response, the defendant contends that the COVID-
19 exemption in Executive Order No. 7QQ is constitu-
tional under article sixth, $ 7. The defendant first relies
on dictionary definitions of the word "sickness" that
refer broadly to "a specific disease" without reference
to an individual person's condition, observing that such
clause of article sixth, $ 7, is worded differently from
the religious tenets language in the same constitutional
provision that is plainly and unambiguously linked to
the practice of a specific voter. The defendant argues
that the broader definition of "sickness" to include an
illness not suffered by the voter personally is supported
by the Arkansas Supreme Court's decision in Fowest
v. B aker, 287 Mk. 239, 698 S. W. 2d 497 (1985), and posits
that the Texas Supreme Court's recent decision in Inre
State, supra, 602 S.W.3d 549, is based on distinguishable
statutory language. Beyond those Connecticut cases

establishing principles of constitutional interpretation,
particularly that the state constitution is "a living doctt-
ment" that is an "instrufirent of progress"; (internal
quotation marks omitted) Kerri,gan v. Commiss'ioner
oJ Public Health, 289 Conn. 135, 156, 957 A.zd 407
(2008) ; the defendant also relies heavily on the Superior
Court's construction of the phrase "unable to appear"
in Parker v. Brooks, Superior Court, judicial district of
New Haven, Docket No. CV-92-0338661-S (October 20,

1992) (7 Conn. L. Rptr. 492). The defendant deems the
history of article sixth, $ 7, to be less than instructive, irso-
far as the remarks in the history of the House Resolution
that was enacted as article sixth, $ 7, are the speakers'
"anecdotal personal experiences that prompted them
to support absentee voting," none ofwhich "expressIes]
an opinion about the full scope of that constitutional
language or whether it could include the circumstances
at issue here." With respect to federal case law, the defen-
dant cites several federal district court decisions inval-
idating certain limitations on absentee voting in light
of the CO\TD-lg pandemic. She also argues that the
United States Supleme Court's venerable compulsory
vaccinati on decision in J acob s on v. M a,s s achzts etts, 197

u.s. 11, 26-27,25 S. Cr. 358, 49 L. Ed. 643 (1905),
"strongly colrnsels" in suppott of sustaining Executive



Order No. 7QQ, which was an exercise of the police
pov¡er intended to protect, rather than to restrict, the
fundamental right to vote during the COVID-l9 pan-
demic, which, as of the time this appeal was argued,
had already taken more than 4300 lives in Connecticut
alone. We agree with the defendant's reading of article
sixth, $ 7, and conclude that the word "siclmess," as

used therein, encompasses the existence of a specific
disease such as the COVID-19 pandemic addressed by
Executive Order No. 7QQ and is not limited to an illness
suffered by an individual voter.

1

Constitutional Language

We begin with the text of article sixth, $ 7, which
provides: "The general assembly may provide by law
for voting in the choice of any officer to be elected or
upon any question to be voted on at an election by
qualified voters of the state who are unable to appear
at th,e polli,ng place on the day of election because
of absence from the city or town of which they are
inhabitants or because of si,ckness or physical disability
or because the tenets of their religion forbid secular
activity." (Emphasis added.) The plaintiffs raise two
significant points as to the constitutional language.
First, they argue that "unable," for purposes of "unable
to appeax," means "helpless" or "incompetent," which
would constitute a complete inability to get to the polls.
Second, they argue that "sickrress" narrowly refers to a
condition personal to the voter rather than an infectious
disease affecting the community at large like COVID-19.

"In dealing with constitutional provisions we must
assume that infinite care was employed to couch in
scrupulously fitting language a proposal aimed at estab-
lishing or changing the organic law of the state.
Unless there is some clear reason for not doing so,
effect must be given to every part of and each word
in the constitution Moreover, we do not supply
constitutional language that the drafters intentionally
may have chosen to omit." (Citation omitted; internal
quotation marks omitted.) Connecti,cut CoøIi,ti'on for
Justi,ce in Educa,tiot'r. Fundi,ng, Itzc. v. RelI,295 Conn.
240, 273,990 A.2d 206 (2010) (plurality opinion); see
Sheffv. O'NeilL,23B Conn. 1,26-27,678 A.zd 1267 (1996)
(considering education clause in article eighth, $ 1, of
Connecticut constitution in light of prohibition of segre-
gation in article first, $ 20). As with statutes, we consult
dictionaries to detenline the ordinary meaning of state
constittrtional provisions. See, e.g., Sta,te v. Damato-
Kushel,,327 Conn. 173, 186, 173 A.3d 357 (2077); Con-
nect'icut Coali.tion for Justice i,n Education Ftr,nding,
Inc. v. ReIl, supra,279; Stolberg v. Caldtaell, 175 Conn.
586, 594, 402 A.zd 763 (1978), appeal dismissed sub
notn. Stolbet'g v. Daui,dsott, 454 U.S. 958, 102 S. Ct. 496,
70 L. Ed. 2d 374 (1981).



Turning to the plaintiffs'first argument, we note that
the word "unable" is broadly defined as "lacking the
necessary power, competence, etc., to accornplish some
specified act ." (Emphasis added.) Diction-
ary.com, available at htþs://www.dictionary.com/
browse/unable# (last visited February 9,2021); see also
American Heritage College Dictionary (4th Ed. 2007)
pp. 3, 1490 (defining "unable" as opposite of "[h]aving
sufficient power or resources"); Webster's Third New
International Dictionary Q002) p. 2481 (defining
"unable" aS "not able" and SlmonliTnous with "unquali-
fied," "incompetent," "inefficient," "impotent," or
"helpless"). Read in context, the text of article sixth,
$ 7, suggeststh.atph,ysi,cøl inability to get to the polling
place on election day is not the sine quanon for render-
ing avoter "unable to appear" there. Instead, that deter-
mination of ability is squarely within the individual vot-
er's control or judgment. For example, a voter who
requests an absentee ballot because of the tenets of his
or her religion may well be physically able to get to the
polling place but has nevertheless made the personal
decision to adhere to religious tenets that would forbid
the act of in person voting. Second, a strict reading of
"unable" does not account for the voter who may be
pl-rysically able to get to the polling place, but only after
a great deal of exertion or obtaining assistance from
others. See Parlær v. Brooks, supra, 7 Conn. L. Rptr.
494. The plaintiffs'purely physical focus in reading the
term "unable" is inconsistent with the fact that it is
entirely subject to the individual actions and motiva-
tions of the voter.27

This brings us to the plaintiffs' contention that the
word "sickness" encompasses solely a condition per-
sonaì to the voter rather than an infectious disease
affecting the community at large like COVID-19. One
dictionary defines "sickness" in relevant part as "[t]he
condition of being sick; illness," or "[a] d,i,sease; a rnal-
ady." (Ernphasis added.) American Heritage College
Dictionary, supra, p. 1287. Another dictionary defines
it as "a particular disease or malady," or "the state
or an instance of being sick; illness." Dictionary.com,
available at htþs://www. dictionary. com./browse/siclmess#
(last visited Febmary 9,202I).

These clefinitions tend to support the defendant's
interpretation of article sixth, $ 7. First, the word "sick-
ness" has a second rneaning beyond a particular voter's
"condition of being sick," insofar as it encompasses a
"disease" or "a particular disease or malady."28 This is
particularly so when it is read in juxtaposition with the
religious tenets reason, which, in contrast to the word
"sickness" stancling alone, uses language that is per-
sonal to the specific voter by referring to "the tenets of
their religion [that] forbid secular activity." (Bmphasis
added.) Conn. Const., art. VI, $ 7. The presence of this
language tying religious observance to the voterperson-



ally, in the absence of similar words so lin-riting "sick-
ness," strongly suggests that the tenn "siclctess" is capa-
cious enough to include an identified illness such as

COVID-l9 that has created a public health enìergency.

Although the text of article sixth, $ 7, is supportive
of the defendant's reading, the plaintiffs'reading is also
reasonable, which renders the provision sufficiently
ambiguous so as not to render the textual factor disposi-
tive of this issue. Accordingly, "we necessarily must
continue with our review of the other Gei,s\er factors."
Connecti,cut Coalitionfor Justice i,n Educati,on Fund-
ing, Inc. v. ReIl, supra, 295 Conn. 279.

2

Constitutional History

We now considerthe history of absentee voting under
the Connecticut constitution. Approximately seventy
years prior to the adoption of article sixth, $ 7, the 1B1B

constitution was temporarily amended to allow soldiers
serving in the Civil War to vote in the 1864 election by
absentee ballot. See W. Horton, The Connecticut State
Constitution (2d Ed. 2012) p. 161. This ternporary
amendment w¿ts a response to this court's decision in
Opi,ni,on of the Judges of the Supretne Court,30 Conn.
591 (1862), which had declared unconstitutional a stat-
ute that allowed soldiers fighting in the Civil War to
vote for state officers by absentee ballot; the court
relied on existing constitutional language requiring that
voters cast their votes in their towns on election day.
See id., 600-601; see also id., 594-96 (contrasting provi-
sions of Pennsylvania constitution and concluding that
Connecticut constitution \¡/as "explicit in its direction"
as to place of election, namely, "an 'electors' meeting,'
composed of the electors in the respective towns quali-
fied to vote in the town" (emphasis omitted)).

Nearly seventy years later, in 1932, the electorate
adopted article sixth, $ 7, as article XXXIX of the amend-
ments to the 1818 constitution.2e See W. Horton, supra,
pp. 160-61. Proponents of the proposed atnendtlent
reported wide, popular support from their towns for
absentee voting and observed that Connecticttt was one
ofthe few states that did not provide for absentee voting
at the time. See Conn. Joint Standing Committee Flear-
ings, Constitutional Amendments, 1929 Sess., pp. 2-4.
The discussion of the terrn "sickness" was rrery brief
and lirnited to supportets' anecdotes about their ill or
infirm relatives who had not been able to vote in per-
son.30 Id., p. 3. Although we agree with the plaintiffs
that it is somewhat curious that none of the speakers'
remarks mentioned the 1918 global influenza pandetnic,
which took place approximately one decade before, we
do not draw any inferences from their silence on that
point, given the limited nature of thc discussion a:rd the
lack of opposition on the record before the cotlmittee.
Accordingly, the very lirnited history of article sixth, $ 7,



does not shed light on whether the provision's framers
intended for it to encompass an illness not suffered by
the voter personally, such as a pandemic generally, and
we move on to the next Geisler factor.

3

Connecticut Case Law

Beyond this court's 1862 decision in Opini,on of the
Judges of the Supreme Court, suprq 30 Conn. 591, the
most significant Connecticut authority on point is the
Superior Court's decision by then Judge Vertefeuille in
Parkerv. Brooks, supra, 7 Conn. L. Rptr. 494, interpre-
ting $ 9-135, which is worded sirnilarly to article sixth,
5 7 .In Paùter, the court rejected a claim that numerous
elderþ and disabled voters, who had conditions such
as heart disease, diabetes, and arthritis and lived in a
New Haven apartment building, were not "unable to
appear" for purposes of $ 9-135 because they could
venture out of their apartments at times, some with
assistance. Id., 493-94. Citing this court's decision in
Wrùnnv. Dunlea,uy, 186 Conn. 725,440 A.2d26l (1982),
Judge Verlefeuille found that the construction of $ 9-

135 urged in Parker was "not consistent with a liberal
interpretation designed to further the right of suffrage,"
as required by this court's decision in Wrinn v. Dun-
leauy, supra¡ 142, and certain sister state cases. See

Parker v. Brooks, supra, 494. The court relied on its
observations of "the tenant-absentee voters as they tes-
tified in this matter. Although not bedridden or limited
to the confines of their apartments, many of them are
frail arrd walk or move about ort|y uti,tlz diffi,culty. If
they were deprived of the right to cast absentee ballots,
many of them would not vote at all rather than going to
the polls. A liberal construction of the absentee voting
statute is necessary to preserve their right to vote."
(Emphasis added.) Id.; see id. (noting that voter's repre-
sentation on his or her absentee ballot application
reflects "the voter's expectations" rather than his or
her physical capabilities on day of election). Parker,
then, supports the defendant's contention that a voter's
ability to appear is uniquely subjective and should be
liberatly construed in favor of the right to vote,sr
although it does not shed any light on the meaning
'of "sickness."

4

Federal Case Law

This case differs from those involving the typical
Gei,sl,er analysis because there are no federal cases
directly on point, given the lack of a federal constitu-
tional analogue to article sixth, $ 7. A brief review of
federal case law nevertheless provides important con-
text for Executive Order No. 7QQ. The United States
Supretne Court's 1905 decision in Jacobsot¿ v. Massa-
clr,usetLs, supra, 197 U.S. 26-27, which ulrhelcl compul-
sory vaccination laws, lias long been cited for the propo-



sition that a state has broad police powers in the area
of public health, which may include the restriction of
personal liberties through measures such as quaran-
tines. See, e.9., South Bay United Pentecostal Church
v. Netpsom, 89 U.S. 3148, 140 S. Ct. 1613, 1614,207 L.

Ed. 2d 154 (2020) (Roberts, C. J., concurring in denial
of application for injunctive relief) (rejecting church's
first amendment free exercise challenge to California
executive order imposing2S percent occupancy cap on
worslrip services because of COVID-I9); Elim Roma-
ni,an Pentecostal Church v. Pritzker, 962 F.3d 341,
346-47 (7th Cir. 2020) (rejecting church's fìrst amend-
ment free exercise challenge to Illinois executive order
limiting public gatherings to ten people due to COVID-
19), petition for cert. filed, 89 U.S.L.W. 3148 (U.S. Octo-
ber 22,2020) (No. 20-569); Bayley's Campground, Inc.
v. Mi.lls,463 F. Supp .3d22,35 (D. Me. 2020) (considering
state's powers under Jacobson in light of significant
burden on fundamental right to travel and denying
motion for preliminary injunction of governor's four-
teen day quarantine order because "[i]t is not at all
clear that there are any less restrictive means for the
state to . . . meet [its] goal of curbing COVID-l9," with
such rneasures being "rnatters of public policy to be
irnplemented by politicians and to be evaluated by vot-
ers, not by unelected judges"), affd, 985 F.3d 153 (1st
Cir.202l). But see lRoz¿an Catholic D'iocese of Brooklgn
v. Cuomo, U.S. , 141 S. Ct. 63, 66-67,208 L. Ed.
2d 206 (2020) (applying strict scrutiny and e4ioining
enforcement of executive order capping attenda¡rce at
religious serwices held in "red" or "orange" COVID-19
zones because order was not narrowly tailored, and
religious institutions were treated much more strictly
than either essential or nonessential businesses in those
zones, which did not have similar caps).

Beyorrd the state's police polver under Jacobson,
Executive Order No. 7QQ, which was intended to pro-
tect the fundamental right to vote, is consistent with
the United States constitution's grant of "broad powers"
to the "[sltates . . . to determine the conditions under
which the right of suffrage may be exercised
absent of course the discrimination lthat] the Ic]onstitu-
tion condemns." (Citations omitted.) Lassiterv. Board
oJ'E\ecLi,ons, 360 U.S. 45, 50-51, 79 S. Ct. 985, 3 L. Ed.
2d 1072 (1959); see Texas Demoa"ati,c Party v. Abbott,
961 F.3d 389, 407 (5th Cir. 2020) (observing that article
one, $ 4, of United States constitution "gives the states
authority over [t]he Times, Places and Manner of hold-
ing Blections for Senators and Representatives
wìrich power is matched by state control over the elec-
tion process fol stale offices" (citation ornitl;ed; internal
quotatior-r marks omitted)). But see Democt'a,ti.c
Na,Í,i.on,a,l, Commi,ttee v. Wi,sconsi,n Sta,te Legi,sLa,ture,

U.S. , 141 S. Ct.28,34 n.1, 208 L. trd. 2d247 (2020)
(Kavanaugh, J., concurring in denial of application to
stay) (concluding that text of article two of United



States constitution means that "the state courts do not
have a blank check to rewrite state election laws for
federal elections" and that, as matter of federal constitu-
tional law, "a state court may not depart frorn the state
election code enacted by the legislature"); Bushv. Gore,

531 U.S. 98, 112-13, 121 S. Ct. 525, 748 L. Ed. 2d 388
(2000) (Rehnquist., C. J., concurring) (stating that arti-
cle II, $ 2, of United States constitution, governing
appointment of presidential electors, presents "[an]
exceptional [case] in which the [c]onstitution imposes
a duty or confers a power on a particular branch of a
[s]tate's government," namely, state legislatures, giving
"the text of the election law itself, and not iust its
interpretation by the courts of the [s]tates inde-
pendent significance"). There is no independent federal
constitutional right to vote by an absentee ballot so
long as all eligible voters are provided with the right
to vote. See McDonald v. Board of Election Commi's'
sioners, supra, 394 U.S. 808-10 (state was not required
to provide pretrial detainees incarcerated in their home
counties with absentee ballots, even though detainees
held outside their home counties would qualify for
absentee ballots, given lack ofproofthatthose detained
in their home counties had been barred from voting).
States may, however, make rational classifications as

to who may receive an absentee ballot, but they may
not impose discriminatory, undue or irrational burdens
on their use, particularìy in a way that constitutes an

outright denial of the franchise. See O'Brienv. Ski'nner",
414 U.S. 624, 530,94 S. Cr. 740, 38 L. Ed. 2d 702 (1974)
(proof of complete denial of right to vote to pretrial
detainees held in home counties was equal protection
violation when "they are simply not allowed to use the
absentee ballot and are denied any alternative means
of casting their vote although they are legally qualified
to vote"); McDonaldv. Board of Electi,on. Commi,ssiotz-
¿rs, supra,807 (concludingthat, "once the [s]tates grant
the franchise, they must not do so in a discriminatory
manner," particularþ with respect to suspect classifica-
tions, including race and wealth); Price v. Boct'rd of
Electi,ons,540 F.3d 101, 112 (2d Cir. 2008) (denial of
absentee ballot in party county committee elections
was unconstitutionally arbitrary given "that the state's
proffered reasons have such infinitesimal weight that
they do not justify the burdens imposed"); see also
footnote 36 of this opinion (discussing Andet'son-Bu,r-
di,ckframework for evaluating election laws that bttrclen
right to vote).

Indeed, concerns attendant to CO\¡ID-l9 have not
dirninished federal deference to state officials' control
over the election process, inclucling expanded access
to absentee voting, as long as those innovations do not
impose irrational, undue, or discriminatory burdens on
tlre riglrt to vote.32 One notable example is Teras Detno-
cra,tic Pa,rty v. Abbott, supra, 961 F.3d 389, in which
the United States Court of Appeals for the trifth Circuit



followed McDona,ld and held that the equal protection
clause and the twenty-sixth amendment to the United
States constitution did not require Texas "to give every-
one the right to vote by mail" in light of the COVID-l9
pandemic. Id., 409. Specifically, the court held that a
Texas statute that afforded voters sixty-five years old
and older the right to vote by mail did not violate the
equal protection rights of younger voters. Id., 402; see

also Teras Democrat'ic Party v. Abbott,9TB F.3d 168'

192-93 (5th Cir. 2020) (merits decision holding that
extension of privilege to older voters was not abridge-
ment of younger voters' rights under twenty-sixth
amendment). Applyrng rational basis review because
age is not a suspect class, and obseruing that Texas
had implemented other safety rìeasures to protect in
person voters, such as social distancing, protective
masks forpoll workers, and enhanced sanitizing of facil-
ities and equipment, the court held that there was no
evidence that the absentee balloting rules or other state
action "absolutely prohibited" the younger voters from
exercising their right to vote. (Internal quotation marks
omitted.) Teras Democratic Party v. Abbott, supra, 961

F.3d 404. The Fifth Circuit emphasized that "[rational
basis] review in equal protection analysis is not a license
for courts to judge the wisdom, fairness, or logic of
legislative choices." (Internal quotation marks omitted.)
Id., 407; see Tully v. Okeson,977 FSd 608, 613-17 (7th
Cir. 2020) (following McDonald, and upholding denial
of motion for preliminary injunction because plaintiffs
could not show likelihood of success on their claim
that, because of effects of COVID-l9, equal protection
clause or twenty-sixth amendment required Indiana to
extend statutorily lirnited absentee voting to all voters
for upcoming general election, parlicularly given alter-
natives state provided to in person voting on election
day, such as early voting); Black Voters Matter Fund' v.
Raffansperga", 478 F. Supp. 3d 1278, 1285, 1315, 1323-24
(N.D. Ga. 2020) (denying motion for preliminary injunc-
tion on basis of conclusion that requiring voters to
purchase stamps for application and ballot was not poll
tax, with state's fiscal interest outweighing moderate
burden created by obtair-ring postage), appeal filed sub
nom. Bl,a,ck Voters Ma,ttet" Fund v. Secretatg of State,
United States Court of Appeals, Docket No. 20-i3414
(1lth Cir. September 9,2020); Dernocracy North Caro-
li.na v. North, Cctt'olina State Board' of Electi'ons, 476

F. Supp. 3d 158, 217-18 (M.D.N.C. 2020) (declining to
"rewrite North Carolina's election law" by issuing
injunctive relief that would, int,er alia, expand "voter
registration via online pottâIs, " " Iestablish] contactless
drop boxes for absentee ballots," and "Iestablish] mech-
anisms to cure deficient absentee ballot requests and
absentee ballots"). See generally E. Williatlts, Annot.,
"COVID-19 Related Litigation: Cl-rallenges to Election
antl Voting Pra<:tices During COVID-19 Pancìetuic," 54

A.L.R. Fed. 3d 383 (2020).



Viewed through the lens of the federal case law, Exec-
utive Order No. 7QQ is consistent with the state's exer-
cise of its police power to protect the fundamental right
to vote, along with its responsibility under the United
States constitution to superintend elections within Con-
necticut. That federal case law, however, sheds no light
on whether Executive Order No. 7QQ is consistent with
Connecticut's own state constitutional restrictions on
the use of absentee balloting.

5

Sister State Cases

Our research does not reveal any sister state case
law on point as a matter of state constitutional interpre-
tation.33 Though not involving a constitutional provi-
sion, perhaps the most instructive authority is the
Arkansas Supreme Court's decision inForrestv. Baker,
supra, 287 Ark.239, which considered whether "sick-
ness in the family"; id., 243;'tvas a legally sufficient
reason for absentee voting under a statute that allows
absentee voting by " '[a]ny person who, because of i,ll-
ness or physical disability will be unable to attend the
polls on election day.' " (Ernphasis added.) Id., 240. The
court concluded that "two different voters should [not]
be disenfranchised, as a rnatter of law, because their
application recited 'sickness in the family"'; id., 243;
observing that "the complaint [did] not allege that the
application was false or that the sickness in the family
was such that thd voter was able to attend the polls.
. . . A voter can have sickness in his family [that] ren-
ders him unable to attend the polls." Id., 243-44.
Although .F'o rrest supports the proposition that the sick-
ness need not be that of the voter personally under
statutory language similar to that of article sixth, $ 7,

it is not especially persuasive because it is written in
a conclusory manner without a thorough textual or
historical analysis.

Analfiical shortcomings aside, Fotvest nevertheless
is more instructive than the Texas Supreme Court's
recent decision in In re State, supra, 602 S.Vy.3d 549,
on which the plaintiffs rely heavily.sa That case held
that a voter's lack of COVID-l9 immunity is not by itself
a "physical disability" under $ 82.002 (a) of the Texas
Election Code, which provides for voting by n'rail for
"disability" if "[a] qualified voter . has a si,ckness
ot' physi,ca,l conditi.on that prevents the voter from
appearing at the polling place on election day without
a likelihood of needing personal assistance or of i4jur-
ing the voter's health. " (Emphasis added; internal quota-
tion nrarks omitted.) Icl., 557, 560. Tlie Texas cotttt
emphasized that "physical conclition" must be under-
stoocl in the "light" of the ordinary meaning of " 'disabil-
ity,' " which "is the same word the []egislature has used
consistently since 1935," and "'[d]isabled' norrnally
nìeans 'incapacitated by or as if by illness, injury, or



wounds."' Id., 560. Observing that "[i]n no sense can
a lack of immunity be said to be such an incapacity,"
the Texas court held tltat "a lack of immunity to COVID-
19 is not itself a 'physical conclition' " under that state's
absentee balloting statute.sã Id. In our view, hz re Sta,te

is inapposite because it did not consider the breadth
of the meaning of the word "sickness" and because
it is based on statutory language distinguishable from
article sixth, $ 7, as more directly linked to the "quali-
fied voter."

Finally, we consider Fi,sher v. Hargett, 604 S.W.3d
381 (Tenn. 2020), a recent decision from the Tennessee
Suprerne Court that rejected a state constitutional chal-
lenge to the election procedures in the Tennessee Elec-
tion COVID-19 Contingency Plan (Tennessee plan). The
Tennessee plan anticipated an increase in absentee
voting but "[did] not expressly provide for any
expansion of those persons who are eligible to vote
absentee by mail pursuant to the [state's] statute,"
which included persons "unable to appear at the per-
son's polling place" because they are "hospitalized, ill
or physically disabled," along with the caretakers of
such persons. (Internal quotation marks omitted.) Id.,
387, quoting Tenn. Code Ann. $ 2-6-201 (5) (C) (Supp.
2019). The court first agreed with the state's concession
that "persons with special vulnerability to COVID-I9 or
who are caretakers of persons with special r,rrlnerability
to COVID-l9 are eligible to vote absentee by rnail pur-
suant to the statutory eligibitity requirements" and
deemed injunctive relief unnecessary on that point. Id.,
393-94. Turning to those persons without a special r,'ul-

nerability to COVID-l9, the court applied the Án det son-
Burdick balancing framework utilized by the United
States Supreme Court to assess incursions on voting
rights36 and determined that the exclusion frorn absen-
tee voting rÃ/as a "moderate" one for the voters without
special vulnerabilities given that the Tennessee plan
provided for social distancing, screening, and personal
protective equipment at polling places. Id., 402-403. The
court concluded, however, that the moderate burden
on voters who neither had special r,'ulnerabilities to
COVID-l9 nor \ /ere the caretakers of such voters was
outweighed by the state's prophylactic interest in pre-
venting election fraud, along with fiscal and administra-
tive considerations. ld., 403404. Deeming itself "con-
strained by the [Tennessee] [c]onstitution's delegation
to the []egislature ofthe pov/er to regulate the conduct
of . . . elections," the court emphasized that the statu-
tory scheme's "preference for [in person] voting
represents a policy choice" that extended to those
"made with respect to the conduct of elections cluring
the COVID-l9 pandemic. These policy choices will be
judged by history and by the citizens of Tennessee.
We, however, properly may not ancl will not judge the
relative merits of them, regardless of ottr own views."rìi
Id., 404-405. Accorcliugly, we now turn to onr exatniua-



tion of the public policy issues considered by our state's
political branches in the promulgation and ratification
of Executive Order No. 7QQ.

6

Economic and Sociological Considerations

TVith respect to the economic and sociological consid-
erations factor, which is in essence a public policy anal-
ysis, the plaintiffs rely on the perceived shortcomings
of absentee balloting, including statements in decisions
from this court that it is a process that is potentially
more susceptible to election irregularities such as mis-
takes and fraud. See, e.g., Keeley v. Ayala, supra, 328
Conn. 406-407 Wri,nn v. Dunleaugl, supra, 186 Conn.
142-44. Similarly,, they cite legislative committee testi-
mony from representatives of the Connecticut Town
Clerks Association objecting to proposed constitutional
amendments in 2013 and 2020 that would have
expanded vote by mail opportunities on the ground
that mailing delays and irregularities such as missing
signatures and other errors could disenfranchise more
voters. See Conn. Joint Standing Committee Hearings,
Government Administration and Elections, Pt. 1,2020
Sess., pp. 287-88, written testimony of Mark H. Ber-
nacki, Legislative Committee Chair of the Connecticut
Town Clerks Association (supporting in person earþ
voting by tabulator but, objecting to "expanding the
current absentee voting process to include no excuse
absentee voting that relies on [mail] delivery"); Conn.
Joint Standing Committee Hearings, Government
Adrninistration and Elections, Pt. 3, 2013 Sess., pp. 918-
19, written testimony of Antoinette C. Spinelli, Chair
of the Connecticut Town Clerlrs Association (endorsing
legislation, following proposed amendment to state
constitution, which would support early in person
voting and arguing against no excuse absentee balloting
based on rnailing delays and voter errors, while "recog-
niz[ing] a need to expand the existing categories of
those eligible to vote by absentee ballot to include care-
givers and emergency relief workers"). The plaintiffs
contend that recent failures of prospective constitu-
tional amendments that would have allowed no excuse
absentee voting, one in 2014 before the electorate and
one in 2019 that did not receive support from three-
fourths of each of the houses of the legislature, evince
the common understanding that article sixth, $ 7, does
not presently permit no excuse absentee voting.

The defencìant, ìrowever, counters these concerns by
relying on the public policies of "protecting public
health and saving lives," along with "ensuring that vot-
ers are able to safely exercise their fundamental right
to vote." Tl"re defenclant argues that her construction
of article sixth, $ 7, is "consistent with the public policy
that states across the nation have adopted, both before
and during the pandernic," with thirty-four states that
"pennit all mail or no excuse absentee voting during



norrnal times" and fourteen more that have "changed
their absentee ballot laws during the pandemic to per-
mit some form of expanded absentee voting." See foot=
note 32 of this opinion.

From a public policy perspective, this case presents
tlre opposite side of the coinof Teras Democratic Party
v. Abbott, supra, 961 F.3d 389, and Fi,sher v. Hargett,
supra, 604 S.W.3d 381, insofar as our state's political
branches, first Governor Lamont through Executive
Order No. 7QQ, and later the legislature through its
ratification of that executive order in Spec. Sess. P.A.
20-3, $ 16, have seen fit to expand absentee voting in
response to the COVID-19 pandemic. "Given the reason-
able policy concerns that support the parties' respective
state constitutional axguments, in interpreting our
state's constitution, we must defer to the legislature's
primary responsibility in pronouncing the public policy
of our state." (Intemal quotation marks omitted.) Doø
v. Hartford,Roman Catholi,c Di,ocesan Cotp., supra, 317
Conn. 438; see, e.g., State v. McCleese, 333 Conn. 378,
406,275 A.3d 1154 (2019) (concluding that state consti-
tution dìd not require rernedy beyond new legislation
affording parole hearing to defendant sentenced in vio-
lation of Mi,IIer v. Alabama, 567 U.S. 460, 132 S. Ct.
2455, IB3 L. Ed. 2d 407 (2012), and stating that "we do
not believe that we are better situated than the legisla-
ture to strike an appropriate balance among these com-
peting policies, particularly in an area that is tradition-
ally within the purview of the legislature"); Stutev. Skok,
318 Conn. 699, 718-19, 122 A.3d 608 (2015) (rejecting
defendant's clairn that recording of phone conversation
with consent of only one party violated her reasonable
expectation of privacyunderstate constitution and con-
cluding that statute providing for civil cause of action
for failure to obtain consent to record by all parties to
conversation, with "multiple, wide-ranging exceptions,"
"does not reflect a sweeping policy against recording
all private telephone conversations but rather
demonstrates that the legislature has carefully baìanced
the concern for protecting citizens' privacy against mul-
tiple other countervailing policy interests"); Doe v.
Hartfurd Roman Catholi,c Diocesan Corp., supra,
436-38 (considering legislative balancing of concerns
of stale evidence and delayed disclosure in upholding
expansion of statute of limitations to revive lapsed sex-
ual abuse claims); Sta,te v. Lockhart, 298 Conn. 537,

574-75,4 A.3d 1176 (2010) (The court declined to adopt
a state constitutional rule requiring the recording of
custodial interrogations because, although that rule
woulcl likely be beneficial, "Id]etermining [its] parame-
l,ers requires weighing competing public policies
and evaluating a wide variety of possible rules. . In
[the courl's] view, such determinations are often made
by a legislative body because it is in a better position to
evaluate the competing policy interests at play . . . ."
(Citation omitted.)).



In sutn, having considered the Geislet" factors, we
conclude that the plaintiffs have not established beyond
a reasonable doubt that Executive Order No. 7QQ, as

ratified by the legislature in Spec. Sess. P.A. 20-3, $ 16,

violates article sixth, $ 7, of the Connecticut constitu-
tion. We observe most significantly that the constitu-
tional language of "unable to appear" and "siclcless"
is sufficiently capacious to include the particular dis-
ease of COVID-l9. Although the plaintiffs have identi-
fied concerns of election security and disenfranchise-
ment that might arise from hypothetical lapses on the
parl of election officials or the voter during the absentee
ballot process, Executive Order No. 7QQ nevertheless
represents a considered judgment by our political
branches that the limited expansion of absentee voting
is an appropriate measure to protect public health and
suffrage rights during the exceptional circumstance of
a pandemic, the likes of which have not been seen in
more than one century. Put differently, our political
branches acted to protect the critical constitutional
right to vote while accommodating public health direc-
tives not to congregate, an act that was consistent with
the text of arlicle sixth, $ 7, the plain language of which
permits absentee balloting for far less serious reasons,
such as voluntary absences from town for leisure activi-
ties. We conclude, therefore, that Executive Order No.
7QQ does not violate article sixth, $ 7, of the Connecti-
cut constitution.

The appeal is dismissed with respect to the plaintiffs'
separation of powers clairn; the judgment is affirmed.

In this opinion the other justices concurred.
x February 17, 2021, the date that this clecision was releasetl as a slip

opinion, is the operative date for all substantive and procedural puryoses.
rDxecutive Order No. 7QQ provides in relevant part: "1. Absetrtee Voting

Eligibility During CO\¡ID-19 Panclemic. [General Statutes $l 9-135 . . is
modified to provide that, in addition to the entunerated eligibility criteria
set forth in subsectiol.t (a) of that statute, an eligible elector uay vote by
absentee ballot for the August 11,2020 pritnary electiotr if he or she is

unable to appea¡ at his or hel polling place duling tlte lìout's of voting

because of the sickness of COVID-I9. For pruposes of this rrtorìification, a

person shalì be pennittecì to lawfuìly state he or she is un¿¡ble to âppear at

a poìling place because of COVID-l9 if, at the tine he or she applies for or
câsts an absentee ballot for the August 17,2020 primary electiolì, there is
no federally approved and wiclely available vaccine for pt'evention of COVID-

19. It shall not constitute a misrept'esentation under sttbsection (b) of l$l
9-135 . . . for any percon to comrnunicate the plovisions of this motlifica-
tion to any elector o¡ pì'ospective absentee ballot applicant.

"2. Notice of Modification Required ou lnner Envelope. IGeneral Statlìtes

$l 9-137 . . . is modified to provi(le that it shall not coìrstitute a false state-

ment for an elector to represent his ol her eligibility to vote by âbsLì1tee

ballot pursuant to the modifications of I$l 9-135 in ISì I of lhis ordcr, arrd

the irlner errvelope described in [$] 9-t37 shall contain a notice describing
the nrodification in [$l I of this orcler.

"3. Authoì'ity for Secì'et¿ìly of tlìe State to ì\4odiîy Absetttec 13allot A¡r¡rlica-

tions, Envelopes, anrl Printed Matel'ials Regarding Eligibility. Notwitlìstalìd-
ing auy provisioìr of [t]itle 0 of tlìe Geuer¿l Statutes or ¿ìtìy otlìer'ìàu'
or regulation to tlìe contrary, 1lìe Secretàly of t.lìe State shall be ¿ul.horized

to nroclify :rly ret¡rrilerl lrotice, staterììeIrt, or tltrsct'iptiotr of tlle eìigiÌ)ility
requironìerìt,s fol votirìg by irbsenl.ec ballot on iury pt'itttetì, I't'(Itrtlerl, ol'

ele<'l.xrtir: Iìì?ìtorial irr order to ¡rt-ovicle accttt'ztte itìli)rllliìl.iolì lo voteìs ?ìl)otll.

tlìe lì1o(lilì('¿ìt.iolls l.o al)scnlee voter cligiltility and tclaterl ltlltit'clìlcnls of



this order. ."
2 General Statutes (Rev. to 2019) $ 9-135 provides: "(a) Any elector eligible

to vote at a prirnary or an election and any person eìigible to vote at a

referendru¡ may vote by absentee baÌlot if he o¡ she is \¡¡âble to appear at

his or her polling place cluring the houls of voting for any of the following
reasons: (l) His or her active service with the armed forces of the Uuited

States; (2) his or her absence from the town of his or lìer vÕting residence

during all of the hours of voting; (3) his or her illness; (4) his or her physical

disability; (5) the tenets of his or her leligion forbid secular activity on the

day of the primary, election or referendutn; or (6) tl-re required performânce

of his or her duties as a prinìary, election or referendum officiaì, inclucling
as a town clerk or ¡egistrar of voters or as staff of the clerk or registrar'

at a polling place other than his or her own during all of the hours of voting
at such primary, election or referendum.

"(b) No person shaìl misrepresent the eligibiìity requirernents for voting

by absentee baìlot prescribed in subsection (a) ofthis section, to any elector

or prospective absentee ballot applicant."
Hereinafte¡ all references to $ 9-135 are to the 2019 revision.
3 Article sixth, $ 7, of the Connecticut constitution provides: "The general

assembly may provide by law for voting in the choice of any officer to be

elected or upon âny question to be voted on at an election by qualified

votels of the state who are unable to appeil at the polling place on the day

of election because of absence from the city or town of which they are

inhabitants or because of sicloress or physical disability or because the

tenets of their religion forbid secular activity."
a The plaintiffs are Mary Fay, an elector and candidate for United States

Representative for the First Congressional District, Thomas Gilmer, an elec-

tor and ca¡rdidate for United States Representative for the Second Congres-

sional District, Justin Anderson, an elector and canclidate for United States

Representative for the Secotrd Congressional District, and James Griffin,
an elector a.nd candidate for United States Represer-rtative for the First
Congressional District.

We note thât Fay and Anderson subsequently prevailed in the primary

election held on August 17,2020, and received the Republican Party's nomi
nations for the offices of United States Representative for the Firct and

Second Congressional Distdcts, respectively. See M. Pazniokas, "Recount
Gives GOP Nomination to Justin A¡derson in CT-2," The Connecticttt Mirror,
August 18, 2020, availabìe at https://ctrnirror.org/2020/08/78/recount-gives-
gop-nomination-to-justin-anderson-in-ct-2/ (last visited February 9,2021); M'

Pazniokas, "The Connecticut Pì'imary: A Perfunctory Contest for President,

and a Long Wait for Others," The Connecticut Mirror, August 17,2020, avail'
able at htþs://ctmirror.org/2020/08/l l/the-connecticut-primary-a-perfunctory
-contest-for-president-and-along-wait-for-others (last visited February 9,

2021).
t On July 23, 2020, ChiefJustice Robinson grantecl tìre plaintiffs' application

for pelmission to fiìe an expedited public interest appeal pursuant to $ 52-

265a. See General Statutes $ 51-199 (b) (9) ("ttlhe following matterc shall
be taken directly to the Suprenre Cotùt any ìnattel' brought to tlìe
Suprenre Coufl pursuànt to sectiotì 52-265a"). After Chief Justice Robinson

oldered an expeclited brìefing schedule culmirtating in an ora-l argunìelìt
held remoteìy or1 August 6, 2020, we granted tl.re motion of the Conlrecticut
Democratic Party, I{ate Fatrar and Sheny Haller-for permission to appear

as amici curiae ancì to file a brief.
We thank all counsel for theil'professionalism during the briefing and

argument of this appeal. This high level of professional conduct is pafiicu-
lâr'ly notewolthy given the unique exigeucies posed by the ongoing COWD-

19 pandemic, which were conrpounded by the severeÌy damaging effects of
Tropical Storrn Isaias two days before oral argtlmetìt in this case.

'r Generaì Statrìtes $ 28-9 (b) (l) provides in relevatrt part: "Following the

Governor's proclamation of a civil prepareclness emergency llursuan[ to

strbsection (a) of this sectiolr ol rleclat'atiott of a public health etttergency
pulsuant to sectiorì l9a-lSla, th,e Gouet'n.or may modiJy or stlspentl in
lultole or itt pttrl, by ot'der u.s h,erei.nufter proaíded, anA sto'lute, regukrtion
or requirettenl. ot'parl |hcrcof tahen.euer Llte GouentorJintls sucìt slatute,
regu,¿aL'ioil 01'ïequ,irenrcn1., ot pelt'¿ llzereoJ is it'r cott/|icl. w,lh. I'he cJficienl
anil etpetlì.t.íotts etr:cut.i.on. of ciui.l. pt epat'ctlnessJtttt.cl.itttts ot'th'e protectioll,

ef ttt.e publ.i,c hcal.t.lt.'l'lte Goventot'shall specify ilt st¡ch ol'der tìte reason

oI reasons tìlerofor an(l anl/ statltte, regulatiotr or reqtti|enrent or patt thereof
to be nlodifìc(l ol srrs¡renrìecl anrl the peri<i<ì, not exceerìing six months
rrnless sooner revoked, rhrring which srrcìr orcìet shaìl be enfot'ced. Any sttch



order shall have the fulì force and effect of law upot-t the filing of the full
text of such order i¡r the office of the Secretary of the State. Att'y
statute, regu¿(Ltion or requh"ement, or pd,t"t thereqf, in,consi'stent uith suclL

ot'der shal,I be inopaatire fo't" the eÍJectiae period of suck ordet'. Any snch

order shall be conununicated by the Governor at the earliest date to both
houses of the General Assembly." (Emphasis added.)

TThe other six reasons provided on the application are (l) "þnly active
seruice in the Armed Forces of the United States," (2) "[m]V absence from
the town during all of the hours of voting," (3) "þnlv illness," (4) "tmlv
religious tenets forbid secular activity on the day of the electiot-t, primary

or referendurn," (5) "Im]y duties as aprima¡y, election or referendum official
at a polling place other than my orÀ,Tt during all of the hours of voting," ancl

(6) "tmly physical disability."
8 The "special instructions" ât the bottom of tlìe application provìde in

relevant part: "The [s]tate , . . via Executive Order [No,] 7QQ, as interpre'
ted by the [defendant] pursuant to [General Statutes $ 9-3], has determined

lthat] (1) . . . having a [preexisting] illness allows you to vote by absentee

ballot because your [preexistingl i.l.lness would prevent you from appearing

at yonr [designated] polling place or (2) . . . absent ¿ widely availabìe

vaccine, the existence of the COVID-l9 virus allows you to vote by absentee

ballot if you so choose for your own safety. To receive your absentee ballot
please cornplete and sign this application (be sure to check'Illness'for
reason (1) or 'CO\¡ID-19' for reason (2) above) and return it to your [t]own
[c]lerk using the enclosed postage prepaid envelope. ." (Emphasis in
originaì.)

I "Ordinarily, 3 to 5 percent of voters vote by absentee ballot; the experi-
ence of similar jurisdictions indicates that between 50 and 80 percent of
Connecticut voters will apply for, and likely use, absentee ballots for the
August primary. The printing and mailing of the applications cost the state

approxinrately $850,000." Føy v. Merrill,336 Conn. , n.ll, A.3d

(2020).
r0The plaintiffs also pleaded that "[t]here is no COMD-l9 exception in

the Connecticut constitution."
rr The plaintiffs also claimed that the defendant's "decision to add a new

category called 'COVID-19'and her failure to i¡clude the restrictions con-

tained in Executive Order No. 7QQ concerning that reason-i.e., the \¡oter
being unable to âppeâr and the unavailability of a vaccine-constitute a

mling of an election official" that "ignored the important qualification" to
that effect in the executive order. The trial cotìrt did not address this issue

giverÌ the parties' apparent concession that the "case would live or die by

[the court's] ruling" as to the constitutionality of Executive Order No. 7QQ,

and it is not before us in this appeal.
r¿ The trial court noted: "Suffice it to say that cold aììd flu season lwotlld

not] be enough. Those circumstances would leave the exception of absentee

balloting swaltowing the ruìe of in person voting. Tl-tis is afar case fronl that."
13 Spec. Sess. P.A. 20-3 provides in relevant pafi: "Section L Section 9-

135 of the gerìeraì statutes is repealed and the following is substituted ilì
lieu thereof (EfJectiue fi'ortt. possage):

"(a) Any elector eligible to vote at a primary or an election and any persoll

eligible to vote åt a referendunÌ lnây vote by absentee ballot if [he or she]

such elector or uerson is unable to appeat'at [his or her] sttch eìectol''s ot'

oerson's poÌling pìace during the honrs of \¡oting fot' any of the following
reasons: (I) {His or her] Such elector's or nelson's active setvice with the
anned forces of the United States; (2) lhis or her] sttch elector's ot person's

absence fi'om the town of lhis or her] such elector's or trerson's voting
residence during all of the hours of voting; (3) [his or her] such elector's
ol person's illness; (4) [his or her] such elector's or uel'son's physical disabil-
ity; (5) tlìe tenets of Ihis or her] snch elector's or nersotr's religion forbid
secuìar activity on the day of the primary, election or referenclttttt; [or] (6)

lhc required perfornrance of [his or ltet'] such cleetor's or pet'sott's rlul.ies

as a prirnary, election or refere,rrduur official, including as à town clerk or
Iegistral' of voters or as staff of the clerk or registt'âì', at a ¡tolling place

otlìer tlìarì [his or her] such elector's ol oc'rson's ovrn duritrg all of tìte ììoul's

ofvotilìg at sucli pritrrary, electiotr or lefe¡elìdtùr.U ot' (7) fol' tÌìe state electiÕlì

in 2020. the sickness of COVID-19. As used in tliis section. 'COVID-I9' ureans

tlìe ì-espiÌ'atory disease desigrìated bll tlle Wot'ld Heâltlì Organiz¿ìtiolì on

Febnrarv 11. 2020. as coronaviuts 2019. and ¿rny rel¿rte<l ttittlatiolt thereof
recoenized bv said oreanization as a colìrn.ìttnicabìe respiratoì'v disease.

"(b) No person sh:rlÌ misrepresent the eligibility leqrtilemenls lor votitrg
by absentee ballot ¡rlescribed in srtbsectiorr (a) ol tliis section, to âny elecl.or'



or prospective âbsentee ballot applicant.
"Sec. 2. Sectiot.r 9-137 ofthe general statrttes is repealecl anrl lìre followilg

is substituted in lieu thereof (Effectiae.ft'ottt, passacte)'.

"(aì Each absentee ballot shall be ì'eturned to the ulrnicipal clerk, inserted

in an inner envelope which shall be capable of being sealed atid wlúch shall
have printed on its face ¿ fo¡m containing the following statelììents:

" 'I hereby state under the penalties offalse stateneììt iì1 absentee balloting
that I am eligible to vote at the primary, election or referendntn in the

municipality in which this absentee ballot is to be cast and that I expect to
be unable to appear at my poìling place ciuring the houls of votitrg at such
prirnary, election or referendun for one or more of the followitig reâsons:

(1) My active service in the aruted forces; (2) tuy absence front the town
in which I am eligible to vote during alÌ of tlie hours of voting; (3) my ilhress

or physical disability; (4) the tenets of my religion which forbicl secuìar

activity on tl-re day of the primary, election or refereudum; or (5) ttty duties

as a primary, eÌection or referendurn official.
"'Date . . .

"'... . (Signature)'
"(b) Notwithstanding the orovisions of subsection (al of this section. for

the state election in 2020. each inne¡ envelone in which an absentee ballot
is retulned to the municinal clerk shall l.rave printed on its face a fonn
containing the following statements:

" 'I herebv state under the penalties of false stâtelnent in abseìltee ballot-
ing that I am eligible to vote at the primâry, election or referendtun in the

municipâlitv in which this absentee ballot is to be cast and that I exÌ)ect to
be unable to appeâr at my polling place during the llotus of votilg at such

orhnal. election or referendum for one or more of the followittg reasons:

(1) My active service in the armed forces: (2) my absence from the town
in which I arn eligible to vote during all of the hours of voting: (3) ttty ilhtess

or physical disabiliw: (4) the tenets of rny religion wltich forbid secular

activit]¡ on the day of the nrimary. election or referendum: (5) mv duties as

a nrimary, election or referendum official: or (6) the sicl<ness of CO\4D-19.

"'Date .

"'.... (Signature)"'
We note that the additions to the statùte macle by the âct âre tutderlined

and the deìetions are in brackets.
r¿ Spec. Sess. P.A. 20-3, S 16, provides: "(EJJectiuefront.passage) Notwiih-

standing any provision of the geueral statutes, any provisions of sections I
to 5, inclusive, of Executive Order No. 7QQ of Govetnor Ned Lamont, dated

May 20, 2020, that relâte to the August 71,2020, primary, âre ratilìe(I."
rs We note thât, in his order granting the |i 52-265a petition; sec footnote

5 of tl-ris opinion; Cliief Justice Robinson directed the parties "to address

the following issues in their briefs: (1) the extent to which tlre plaintiffs are

aggrieved by Dxecutive Orcler No. 7QQ and the defencìant's issttauce of tlre

[application]; and (2) the appropriate remedy, inclucling wltetlter the isstte

of aggrieveurent nlay linrit the scope of relief tlì¿ìt can be gr:rntetl to the
plirnary election in which the plaintiffs ¿re canrìirl¿rtes."

r6 We similarly fitrcl <ìistinguishabìe two other cases reìied on by tlte <lefett-

dant, narnely,lløttfma,nv. Osser', supra, 441 Pa. 152-l>3, 157, u'ltich lteld that
voters ìacked standing to bdng a cotrstitrttiortal chaìlenge to Pennsyìr'ania's

abser.rtee ballot statute, and Pahu'v. Cec1uuske.457 F. Sr4rp. 3d 919, 926-27
(D. Nev. 2020), in u'hich the court helcl that r-egistet'erì voteì's wllo r:laimetl

i4lruy by vote dìlutiou lacked standing to r:hallenge Nevada's zrll m:riÌ primaty

created i¡ r'esponse to the COVID-I9 ¡tanrletlic. Bol.h of these c¿rses aLe

distinguishable because they were nÕt brought by caticlitlates.
ItAt ol'al aÌgunent before this col¡ì1, $'e cliscttssed wilh the p¿uties

whether a grant of a declaratotyjudgmetrt for the ¡rlailttill's woukl h¿rve an

immediate eff'ect on tlle August prinrary, lbr either the Repttblic¿ìtì P¿lrty

prirnary in which they rvere rnnnirrg, or the sininltatreott,sly conductecì l)emo-
clatic Party priniary. As the plaintiffs pointecl out, this cotìrt. adclrcssed the
preclusirre effects of declaratory judgntents irt Liglt.lltorrst: I'undittgs, Itrc.

v. Conttecticu.t Li,gh,l & Pouer Co., srq:ra,300 Colur.321>, u4ticlt obselverì:
"Under $ 33 of the Restaternerìt (Secontl) of Jrtdglttents, '[a] 

"aìir:l 
¿trd fìtt¿il

judgnreut in ¿rn action brouglìt to decl¿l'e ilglìts ol-otlìer legâl relatiotrs ry'

l,ltc pe.t'Lies i,s concLttsiuc i,n a subscquertl u.(Liott. bel.lrcclt lltettl (ts lo lhc
'nteltets tlccl.ut'ed, and, itr accordattce rvitìr tlte t'ulcs ol issut: prethtsiott, ls
to any issues ¿ìctlìàlly litig¿ìte(ì by l.lì(ììì ¿rttd rleler¡ttitttrì ilt tlte ¿rttion.'l
Restaterììcnt, (Secon<ì), {.}rrrlgment.sl $ :13 Ip.332 (l9ll2)1," (En¡rhasis arlrlcd.)

Li.rllt!.ltotrce LanrÌ.i.nr1s, Inc. v. Con.n.t:t:l.ictll. Lighl. & Pt¡tt¡er Co., srqrt:t, ill12.

We st:ìl.ed l.hat "a (lecl¿ìr':ìl.oì.y,iu(ìgnìenl., in antì ol itsell, has no I'es.jtttlit::rla



effect orì aììy otlìeì'clainrs brought, ol to be brought, in a separate action."
Id., 354. "[A] plaintifl'who rvins a cleclaratory judgment mây go on to seek

further reliel, even in ¿lt âctiorì on tlìe sanre claitn which prompted the

action for a rìeclaratory juclgment. This further relief may include damages

wlúch had accmecl at the time the rleclaratory relief was sottght ."
(Internal quotâtion marks omitted.) Glo,stonlrury v. Metî'opolitcllx District
Cottztni.ssi.on,,328 Conn. 326,337, 179 A.3d 201 (2018), quoting Li.ghtlmlße
Lanclittgs, Inc. v. Cot¿necLi.cut, Li,gltt & Pot.uer Co., supra, 367 (Palmer, J.,

dissenting); accord I Restatement (Seconcl), supra, $ 33, comtnent (c), p.

335. Accordingly, we agree with the plaintiffs that, if they had prevailed in
this appeal, further proceedings would have been rlecessary to determine
what effect, if any, a declarertory judglìrent for the plaintiffs would have had

on the August primary, either itr this action witìr respect to the Republican

Party primary or in a separate proceeding with respect to the Deùrocratic
Party priniary. See footnote 21 of this opinion.

18 We address the special defense of laches before addressing the constitu-
tional issues in this case because of tlìe "general rule thât [c]oustitutional
issues are not considered unless absolutely necessary to the decision of a

case." (Intemal quotation marks otnittecì.) State v. Apt,319 Conn. 494, 526,

126 A.3d 511 (2015).
r0 For exampìes of tlie application of the docüine of laches in the context

of elections law cases druing the COVID-l9 pandemic, see Ctntinv. Board
of El.ecti,ons, supra, 463 F. Supp. 3d 659 ("The limited record here supports
the conclusior.r that [the] lp]laintiffs had an incentive to file suit as soon as

these injuries bec¿me âpparent in order to rectify the perceived wrong pt'ior

to the actuâl conmencement of the absentee ballot period. The disputed
COVID-l9 [g]uidance was issued to ìocal registrars on March 16,2020, and

to the public on March lT,2020, and the absentee ballot period began May

8 or 9, 2020, yet, [the] [p]laintiffs did not file suit until May 13, 2020. Ulti-
mately, the [c]ourt finds that [the] [p]laintiffs failed to demonstrate the

requisite cliligence."); Paherv. Cegaoske, stpra,2020WL2748301, *5 (finding

timing of request for prelirrlinary injunctive relief unreasonable when
brought twerìty-six <ìays before prirnary and after "[rnail in] ballots [had]
been sent to Nevacìa voters and a substantial number of eligible voters .

[had] already sent in their Inraiì inl ballots," and "[t]lìe state [had] aJso made

significant nìonetary irlvestnÌents and effol'ts to implement the [primary
planl and on meclia and marketing campaigns to infom Nevada voters of
how to exercise their riglit tÔ vote via mail").

¿0largely ìeflecting the lapid speed at which this case wâs iìled and

deciderl in the trial couÌt, we note that the defenclant ditl not file an ars'wer

that propeily raised laches as a special defense subject to reply by the
plaintiff's. See, e.g., Practice Book $$ 10-50 and 10-56; Doev. Hartfurrl Rom'an

Catl¿ol:ic Diocesrnt Corp.,3l7 Conn. 357, 397-98, ll9 A.3d 462 (2015).
2l As was discnssecl at oral argì.lnìent before this court, the actnal enforce'

nrent of any cleclaratory jurlgment that could have beeu rendered in the
plaintiffs' favor witìì rcspect to the August primary would have raised signifi-
cant practical issues lbr cortsidel'atiotr by a trial court iìì the first instance.

Consideratior.r of thcse issues plesunrably u'ould implicate the factors identi-
fìecì by the United States Suprt:ute Court in Put"ccII v. Gonza'Iez, 549 U.S.

1, 127 S. Cr.. 5, 166 L. Dd. 2d 1 (2006), which helcl th.1t å coun considering
injrurctive reliel in an election ìâu' rìr;ìtteì'is "reqttired to weiglt, in acldition

to the hamr,s atterìdarìt ttpon issualce or nonissuance of an i$unction,
considelations specilic to election cases and its own institutional proce-

clnres. Cor¿r-l oTd.eß alled.i.tl.g elec.ti.o1ts, especia.Il.tl conflictilxg ot'ders, catt

t.lt.emsc.lltcs 1'cs'ul.t. i.¡t tnl,er conf:u.si.on altd. cottsequettt, i,nce.??.tù)e l.o renti,n
nnnll fi'orn tlte polls. As nn eler:l.i.on d.ratos closer, th,at. ñsk t.oi.l.l. increase."
(Dmphasis addett.) kl., .l-5; se'e Veosey v. Pet41,769 F.3d 890, 895 (5th Cir.

2014) (rcconciling stay clccisions of Unitcd States Supreme Court under
Pu.trell, an<l obseling thal "tlìe coìrìÌìlorì thread is clearly that the decision

Ibcing stayecl] u'oulrì change lhe rllles ol tlre election too sootl before the

election tlate").
Tlre,Ir'urrell ¡rrirrci¡rìe leurains appli<:ablc' itì tlìe cotìtcxt of CO\4D-19. See,

(:.9., Reptl)li.(:a1t Nulionu.l Cotntn.il.lee t,. Dent,or:ra,Lic Na.tiotrul CotttnzilLee,

U.S. , 140 S. Ct. 120t, 1206-1208, 206 1,. Ed. 2cl 152 (2020) (staying

Distl'ict Coìu't. or(lcì't.hat Norrkl lravr. reqrrilecl Wiscotrsitr to coutìt abselrtee

balìots ¡rostrrrarketl ¿tllc| iLs pì'inìaìf t'lect.iott day on Apr-il 7, so lottg as they

wcle rt:lrrally Lt:ceiverl b¡' rrrrrrtit:i¡ral t:let'l<s by extolttlt¡tl de¿r<llitre ofApt'il
1ll, ber:ause l.hat oxlcr' "fìrntllnrenlally aìtt'.1's l.he n¿¡l.ut-e of the elet:tion,"
gir.cn neuì fi)r pol.(Ìntialìy rrnu'oll<:rblc subsec¡ttetrl oltlels e4joining "l.he

¡rrrblic lelease ol anv ele<:l.ion rcsrrìls lirl six thys aflet'elet:lion rìay" becatse



"infonration releasecì during that tine wouìd gravely affect the

integrity ofthe election process" and result in 'Judicially created cotrfnsion");
Pal¿arv. Ccgauske,stpra,2020WL2748301, *5-6 (denying request fol'itrjurìc-
tive relief in federal constitutional chaÌlenge brought twenty-six <ìays before
plimary to decision of two Nevada counties to make mail in ballots rnore

accessible to registered voters in light of COVID-l9 pandemic because "the

election [wasl days away and Nevadans [were] alrearìy exercising their right
to vote" via early voting, and grant of iqiunctive relief would "completely
upend the June [p]rimary").

22 We note that, in their reply brief, the plaintiffs raise an additional claim
thât the "constitutional provision for absentee voting . . . applies [only] to
an 'election,' not a primary." They argue that the language of article sixth,

$ 7-referring to " 'voting in the choice of any officer to be elected'-makes
the same clistinction between an election and a primary that the clefenclant

already successfully argued to this court" in connection with its subject
lìiatter jurisdiction under the election contest stãtutes, nanely, that an

"[e]lection," as defined by General Statutes $ 9-1 (d), is an election for
officers, as cornpared to a "primary," the plain rneaning of which is restricted
to a preliminary election to choose candidates. See Fay v. Merril\, stpra,
336 Conn. ("the plain and unambiguous language ofthe election contest
statutes, $ 9-329a, which required the plaintiffs to initiate this action in the
Superior Court, governs chalÌenges in the primary context, and this court
lacks jurisdiction under $ 9-323, which applies only to general elections for
federal officials"). We decline to reach the merits of this claim, as it is a

new clainr raised fo¡ the first time in a repÌy brief. See, e.8., Ho'ughluoutv.
Tordenti,332 Conn. 559, 567 n.12, 271 A.3d I (2019).

¿rThe defendant fuúlìer contends that Executive Order No. 7QQ was

legistatively authorized by the governor's broad elÌrergency power under

$ 28-9 (b) (l) to 'lnqdifu any statute ." See footnote 6 of this
opinion. In response, the plaintiffs argue that $ 28-9 (b) ca¡not be read

to alloìÂ/ that modification because the fïrst clause of the absentee ballot
aÌìendment textually commits control over absentee balloting to the legisla-

tnre. Given the ratification of Executive Order No. 7QQ by $ 16 of Spec.

Sess. P.A. 20-3, we need not consider ÌÀ/hether $ 28-9 (b), which expressly

shares ìegislative power ì¡/ith the executive branch on a tempomry emer'
gency basis, rendered the executive order constitutionaÌ.

'za 
The pìaintiffs argue in their reply brief that a ìive controversy remains

as to the constitutionality of Executive Order No. 7QQ after its ratification
by the ìegislature, but they do not respond to the defendant's specific argu-

n-tentthat the ratification cured any defect in the govemor's specific authority
to acldress the topic of absentee voting. The plaintiffs do, however, ask us

to apply the doctrine of vacatur to the tdal couft's decision should we deetn

the separation of powers challenge rnoot. Ontside of a single citation to
Stute v. Singleton, 274 Conn. 426, 876 A.2d 1 (2005), the plaintiffs do not
explain why they are entitled to the "extraordinary reuredy" of vacatttr. 1r¿

re Etnm,aI'.,315 Conn. 414,431,107,{.3d 947 (2015). Accordingly, we deem

this lequest inadequately briefed ald decline to consicler it fuilher. See,

e.9., Stat,e v. McCleese,333 Conn. 378,424,215 A.3d 1154 (2019).
5In ruling from the bench after oraì argument, we initially affimed the

judgnrent of tlìe trial couì't in its entilety. Given tlìe.jurisdictional implications
of orrr conclusion that tlìe pìaintiffs' separation of powers clain is moot,

the rescript ol tìiis opinion has been con'ected to indicate that the appeal

is clisrnissed with respect to that claim. See, e.g., State v. Cant'pbelL, 328

Conn. 4,14, 463-66, 180 A.3d 882 (2018) (disrnissing penalty phase challeuge

irr death penalty appeal as rendered moot by abolition of cleath penalty and

runlipe by virtue of fact th¿ìt clefenda¡t hâd not yet beeu resentenced).
2'i To tl.ris end, the plaintiffs obselve that there have been nttlnel'otts failed

atteÌìrpts to ârìlend the state constitution to expand the nse of absentee

baìlots, including the electorate's rejection in 2014 by a 40,000 vote rìrargiÌ1 of
an aurendrttent that would have "removeId] restrictiotìs cotìcerning absentee

ballots ail<l . . . pernritfted] a person to vote without ap¡tearilrg at a pollilìg
pìace on the day ofan eìection"; l(. Sullivan; Office ofLegislative Resealch,

B¿¡llot Questiol and Explanatoty Text f'or Proposed Constitutional Atnend-

rììent, August 15,2014, p. 1; ancl the 2019 faihtt'e ill the legislertule of an

âl.telìrpt to put ìro excrrse absetrtee votirìg on the ballot as a coììstitutiolìâl
anrentìnrent. See Sìrbstitute Hor¡se Joltìt Resolutiou No. 161 (2019).

27 As u'as <ìiscr¡sse<ì at orÍìl ¿ìrgurìlent before this coìD1., usitrg tlte exatnple

of a Hartlbrrl ¿ìrea votel atterlding a pool party on l.he shot-eline fo¡ a ftrll
tl;ry on elecl.ion (ì¿ìy, a votel mây create his ot'ìrer inability to appeÍìr at the
polling place LIìât (lâv melely bv ¿ìbseì1ling him ol'het'self frotìì tos,tì.



äWe note that the plaintiffs rely on the defenclaut's March 2, 2012 testi
mony befole the Goverrlneut Adtninistration ancl Electious Comtnittee in
suppoft of a constitutional anrendtnent that would have amended afticle
sixth, $ 7, "to remove the current balriers . . . that allor¡/ voting by absentee

ballot for only specified teasons," which woultì then enable the "General
Àssernbly to consider other ways to cast a ballot without appearing

in person at ltheì poll on election day." Conn. Joint Stancling Courmittee
Hearings, Government Administration and Dlections Cotì'ìmittee, Pr. l,2012
Sess., pp. 213-14, testimony of Secretary of the State Denise W. Mer¡ill
This amendment would have allowed the legislature to stttdy and irnpleurent
modern rìeasures such as "voting by nrail, early voting, t'egional votillg or
what we call [no excuse] absentee baìloting, where [a voter] wouldn't .

need a specific reason to use an absentee baìlot . ." Id., p. 214. The

defendant suggested that a constitutional amendrnent was necessary, citing
as an example the blizzard in October,2011, when resideuts who were
located in their towns but unable to get to their polling places because of
blocked roadways could not vote by absentee baìlot because, "under our
cuüent labsentee bâllot] laws, these kinds of emergencies don't qualify as

one of the reasons in our statutes or [state] constitution for someone to
vote absentee." Id., p. 216. The defenda¡t then went on to stâte: "In fact, a

spouse who is a caregiver to the husband or wife who doesn't want to leave

the ailing spouse's bedside is not even allowed to vote by absentee ballot,
because you hâve to be disabled yourself in order to get ân abseutee ballot.
These a¡e the kinds of restrictions that I think need to change. The only way
to do it is to lemove this language frorn the lstatel constitution . . . ." Id.

We agree with the plaintiffs thât the interpretation of at.r elections law
provision by the secretary of the state, who is the state's chief elections
official, nray be a persuasive indication of the provision's meaning, albeit
onenotbindingonus.See, e.S.,Republicett,Ptul.yoJCortrtect'ictttv.MørriIL,
307 Conn. 470, 488-89 n.27,55 A.3d 251 (2012); accord State \,. Santiago,
318 Conn. 1,71, 122 A.3d f (2015) ("it is noteworthy that ltheì [c]hief [s]tate's
[a]ttomey who heads the Division of Criminal Justice and represents

the state in this matter, has himself publicly taken the position tlìat, following
a prospective repeal, any effofts to execute those already on death row
would be unlikely to pass constitutional rnuster"). At oral argttmetìt before
this court, however, counsel for the defendant contended that we should
not consider her 2012 testimony in interpreting article sixth, $ 7, because

it (1) did not address the context of a public health emergeucy like COVID-

19, and (2) was vague with respect to whether she had referred to the
constitution o? the statutes as iÌnposing the applicable limitations. We agree

with the defendant and do not consider her 2012 testimoìly before the
legislature to be a persuasive interpletation of article sixth, $ 7, as applied
in the context of a panclemic.

¿e The portion of article sixth, $ 7, provicling "or becattse the tenets of
their religion forbicl secular activity" was a<lcled in 1964 by article XII of
the amendrnents to the 1955 constitution. See W. Floúon, supt'à, p. 160. We

note that there was no recorded debate witlì t'espect to tlìat provisioli. See id.
il One nrernber of the public speakitìg itì suppott of the anten<ltttetìt stâted:

"I wouìd like to illustrate an instance in nty own fattrily-rrty father is

[seventy-eight] years old and he has alv/ays voted, alrcl [has] takelì a gì'eat

deaì of interest in voting the Republican ticket. On accotrtìt of illness he

has to go to Floricla or California, or some othet'watn climate. In orcler to
have the privilege of voting he has in the past had to go to a fs]tuì1mer camp

i¡ Maine and register there. For the last [ten] or [tweìve] years he has

voted there.
"l also have an [u]ncle who is [t]reasurer of the ltlown of Wethelsfield

and â short time ago he was seriously ill, ancl has since died. During the
past election he was made seriously ill from the fact that, Ire could not vote.

The cloctor would not allow hilÌ to go to town to r,ote." Conlr. Joint Stancling

Conunittee Hearings, Constitutional Ametrdmelrts, 1929 Sess., p. 3.
3r The plaintiffs, relying on a decision by the State Dlectiol.rs Etrforcetttelrt

Couurtission, disagree $tith the Supet'ior Cour-t's ap¡tlicatiol of a libcral
construction of $ 9- 135 in 1'ør'ket'. See In. re DeCilf o, Stato Elt-'ctions Enfo¡ce-
nrent Conurrission, Fiìe No. 2Ol7-057 (Nlarch 23,2018). IIr ltt re DeCiLio,tlte
eìect.ions agency dctennined tlìat absetrtee balloting undcr N 9-13ã cottsti-
tutes arì exception to the "delhrtlt rule itr Clotrlret'tir:ttt" tll itr pet'solt

votirrg, r:itecì this corut's decision ir Cont.tnissi.r¡tt ott llt.tmun lligÌtls &
Oppot l.tr.tti.t.'i.es v. Sttll.i.wrn , 285 Conn. 208, 222, 939 A.2rl 541 (2008), fìrt' the
gene|al ¡rro¡rosilion that stâtutoly ex(;eìll,ions ¿ìr'e sl.li(:tly constt'tte<ì, antl

t.hen stlicl.lv c:onstnrerl ñ 9-1115 in concìuding lhat. ¿rn "rurollicial" or "party



checker" is not an "elections offici¿I" entitled to cast aIr absentee ballot
uncler $ 9-135. We reject the approach of tìre elections commission in In re
DeCilio because it is iÌìcollsistent with decisions of both tìris court and tìre

majority of our sister states, which construe absentee balloting statutes
liberally in furthera¡ce of the right to vote; these cases hoÌd only that
"substãntiaì," rather than "strict," compliance is necessary with the statutory
provisions governing absentee balloting in order to protect tlìe sanctity of
the vote by preventing fraud. See, e.9., Eticksonv. Blair,670 P.2d 749,754
(Coìo. 1983); Wri,nnv. Dunleaay, supra, 186 Conn. 141-42; Dombkotoskiv.
Messia',164 Conn. 204,209,319 A.2d 373 (1972); Boardmanv. Esteua,323
So. 2d 259, 264 (Fla. 1975); Adkins v. Huckabag,755 So. 2d 206,218 (La.

2000); McCtr,a'ittv. Regi.strors of Voters,385 Mass. 833, 844, 434 N.E.2d 620

(1982); Shunbttcl¿ v. B'icklttnt, 577 Pa. 384,392,845 A.2d 793 (2004); see

also M. Dralsfield, Annot., "Construction and Effect of Absentee Voters'
Laws," 97 A.L.R.2d 257,266-67, S5 (1964) (discussing national split in
authority).

These cases, however, are of limited persuasive value insofar as they
consider the effect of a votet's failure to comply strictly v/ith the technical
requirements of âbsentee bâlloting, as opposed to the different and rnore
fundamental question of whether a voter should be permittecì to vote absen-

tee in the first place. Our incìependent ¡esearch has identified one case

extending this principle of liberal constrarction to the intelpretâtion of a
stâte constitution's absentee ballot clause, which we find persuasive given

the purpose of article sixth, $ 7, namely, to make the fundamental right to
vote more accessible to qua.lified voters . See In, re Laurence,353 Mo. 1028,

1034, 185 S.W.2d 818 (1945) (applying liberal constn¡ction "in aid of the

dght of suffrage" in concluding that state constitution's absentee ballot
clause did not require "mere physical presence within the state on the day

of election as a condition of eligibility to vote a civilia¡r absentee ballot"
(intemal quotation narks omitted)); cf. State er rel. School District of the

City of Jefferson, CoIe Countg v. Holman,349 S.W.zd 945, 947 (Mo. 1961)

(applying liberal constmction to stâtute in resolving question of "at what
elections may â voter who cornes within the provisions of the absentee

voting laws cast arì absentee ballot" and distinguishing thât issue from
strict constn¡ction historically applied to voters' obligations under âbsentee

ballot laws).

'ì2 NrLmerous cases chalìenging a variety of state restrictions in the context
ofCOVID-i9 illustrate tlìe proposition that, once astate provides for absentee

voting, it may not impose in'ational or undue burdens on the exercise of
that right. These decisions invalidated festxictions such as ìÀ/itnessing

requirements, signature matchiìrg, and voter paid postage as undue burdens
on the exercise of the right to vote via absentee ballot as not justified by
their mininral levels of effectiveness in advaucing the state's interest in
preventing election fraud. See People First of Alabama v. Mørill, 467 F.

Supp. 3ct 1179, 1211-19 (N.D. Ala. 2020), appeal clisnrissecl, Unitecl States

Conrt of Appeals, Docket No. 20-12184-GG (1lth Cir. July 17,2020);'I'lxomo's

v. Atztli.n,o, Docket Nos. 3:20-cv-01552-JMC and 3:20-cv-01730-JMC, 2020 WL

2617329, E2l (D.S.C. May 2r¡, 2020); League of Womett' Voters oJ Vi't'ginia v.

Vil'ginia, SLaLe Bourd of Elecl.ions,458 F. Supp. 3d 442, 452-54 (W.D. Va.

2020); Lewis v. ÍIttghs,475 F. Supp. 3d 597, 615-16 (W.D. Tex. 2020), affd,
Docket No. 20-50654, 2020WL 5511881 (5th Cir. Septernber 4, 2020), order
u.ithdrawn, Docket No. 20-50654, 2020 WL 6066178 (5th Cir. October 2,

2020). Brrt see Danocracy Not'th Carolùza v. Nol'tlL Carolina Stale Bocll'd

oJ'Electi,on,s,476 F. Supp. Sd 158,207-208 (n{.D.N.C. 2020) (concìuding, inter
àlia, that single witness requirenìent ancl voter identification requireìnent
fbl abserrtee ballots were not urlrlue burden on right to vote during COVID-19
panclemic, given factu:rl findings that those acti\,ities could be accompìished
safely whiìe maintaining social distancing and using other precautions snch

as nrasks, pal"ticularly given state's interest in tnaintaining election integrity,
as highlighted by lecent high proñle instance of absentee baìlot fraud).

3r The clefencìant suggests that this paucity of sister stàte case law is
lalgely the rest¡lt of the vast rnajoúty-thiúy-fotìt'states ancl the District of
Columbia-offeling no excuse absentee or all ¡nail voting before the pan-

demic, li'ìth fourteen rnole-Alabatna, Alkausas, Contrecticttt, Delaü'al'e,

hrdiaua, l(entrrcky, Lorrisiana, I\'lassaclrttsetts, lVlissouri, Nerv Hampshire,

Nerv Yolk, South Carolina, Tenttessee, and West Virgitria-expattdiltg the

liglìl in sonre fashiorr becarrse of the pandetuic. See B. ì(ant¿rrck et al.,

Bì'ool<ings ln.stitutc, Voting by Mail in a Panrlemic: A State-by-Strìte Scot-ecard

(lasl morlilierl November, 2020), available at https://uu'ra'.brookings,edu/
reseaÌch./rnt.ingJry-maiÌ-irr-a-pan(lelÌric-a-state-by-stâte-scor'ecal-tV (l:tst vis-



ited Febmary 9,2021); National Co¡rference of State Legislatures, [Votittg
Outside the Polling Placel: Table 1: States with No-Excuse Absentee Votitrg
(NIay 1, 2020), available at https://www.ncsl. org/researcl/electiots-and-cam-
paigns/vopp-table-l-states-with-no-excuse-absentee-voting. aspx (last visited
Febnrary 9,2021).

il We note tlrat the discussion of sickness i¡.Rocci v. Massachusetts Acci.-

dmt Co.,stpra,226 Mass. 545, on which tlìe plaintiffs also rely, is inapposite.

In that case, there was no question that the policylìolder himself was sick
with a respiratory illness. See id., 549-50. The question before the court
concerned whether he had been "necessarily and continuously confined
within the house" for purposes of benefits under his sickness indemnity
policy when he had been removed frotn his own house to other dwellings
during the benefit period. (Internal quotation marks omitted.) Id., 552; see

id., 552-53.
5 ll.r so concluding, the Texas court determined that allowing the phrase

"physical condition" to meân "physical state of being" would "swaììow the
other categories of voters eligible for [mait in] voting. A voter's location
during an election period is certainly a physical state of being. So are age,

incarceration, sickness, and childbirth, even paûicipation in a program. To
give 'physical condition' so broad a meâning would render the other [maiì
in] voting categories surphrsage. Fut'ther, such an interpretation would
encompass the various physical states of the entire electorate. Being too
tired to drive to apolling place would be a physical condition. The plrrase

cannot be interpÌ'eted so broadly consistent with the []egislature's historical
ard textual intent to limit [rnail in] voting." Inre Sktte, sspra, 602 S.W.3d 559.

36 Under the Anderson-Burdick framework, it is understood that "[e]lec-
tion laws will invariably impose some burden upon individual voters. Each
provision of a cocle, whether it govems the registration and qualifications
of voters, the selection and eligibility of candidates, or tlÌe voting process

itself, inevitably affects-at least to some degree-the individual's right to
vote and his right to associate with others for poÌitical ends. Conse
quently, to subject every voting reguÌation to strict scrutiny and to require
that the regulation be narrowly tailored to advance a compelìing state inter-
est, as [the] petitioner suggests, would tie the hands of [s]tates seeking to
[en]sure thãt elections are operated equitably and efficiently. . Accord-
ingly, the rnere fact that a [s]tate's system creates bamiers . . . tending to
limit the field of candidates from which voters rnight choose . . does not
of itseìf cornpel close scrutiny.

"Instead a nrore flexible standard applies. A court considering a

challenge to a state election law must weigh the character and magnitrìde

of the assefted i4jury to the rights protected by the lfJirst and [f]oufteenth
[a]mendrnents that the plaintiff seeks to vindicate against the precise inter-
ests put forward by the [s]tate as justifications for the burden imposed by
its rule, taking into consideration the extent to which those interests rìrake
it necessary to burclen the plaintiffs rights. . . .

"Under this stândard, the figorousness of om'inquiry into the propriety
of a state election law depends upon the extent to which a challenged
regulâtion burdens [f]irst and lf]ourteenth [a]mendnrent riglìts. Thus, as we

have recognized whel.¡ those rights are subjectecl to severe lestrictions, tlre
Iegulâtion must be narrowly drawn to advance a state interest of colrpelling
irììpofiance. But when a state election law provision inqroses only
reasonabìe, nondiscriminatory restrictions upon the [f]irst and Iflotu-teenth

Ia]mendment rights ofvotels, the Is]tate's important regulâtory interests are
generally sufficient to justify the restrictions." (Citatious omitted; intemal
quotâtion nrarks omitted.) Burdi,ck v. Takush.i,,504 U.S. 428, 433-34, 112 S.

Ct. 2059, 119 L. Ed. 2<l245 (1992); see AnrLetson v. Cd.ebrczze,460 U.S. 780,

788-89, 103 S. Ct. 1564, 75L.D{.2IJ 547 (1983).
tri Given that it clecided lvish,et' on the eve of Terlressee's owrl Alrgust,

primary, the Tennessee Strplenre Court "recognizIed] thât absentee bâllots
alreacly have been cast for the August 6, 2020 election consistent with
the trial conrt's tenrporary injunction, anrl nrindful ol the goaì of avoicling
alterations to election mles on the eve of arì election the absentee
ballots of all Te¡rnessee legistered votels who tinrely requested âllcl subltìit-
ted an absentee ballot by nrail for tlìe August 6, 2020 tllectiotì pru'suatìt to
the trial coult's tenrpoLary ir{unction and u'hich absentee ballots ol.helvvise

nreet the requiÌements ofthe absentee votirlg stâtr¡tes sh¿rll be cltrly corurterl."
Iti.slrcr v. flargctt, sulrra, 604 S.W.3d 385.


